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FOREIGN  GOVERNMENT  PROCUREMENT  DIS- 
CRIMINATION AND  THE  EFFECTIVENESS  OF 
TITLE  VII 


THURSDAY,  JUNE  10,  1993 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2:07  p.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Members  present:  Representatives  John  Conyers,  Jr.,  Cardiss 
Collins,  Glenn  English,  Carolyn  B.  Maloney,  Al  McCandless,  and 
William  F.  dinger,  Jr. 

Subcommittee  staff  present:  Robert  J.  Kurz,  deputy  staff  director; 
Cheryl  Phelps,  professional  staff  member;  Rosalind  Burke-Alexan- 
der, clerk;  and  Jane  O.  Cobb,  minority  professional  staff,  Commit- 
tee on  Government  Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  CONYERS 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

Good  afternoon,  ladies  and  gentlemen.  We  are  delighted  to  have 
Ambassador  Mickey  Kantor,  U.S.  Trade  Representative,  to  begin 
our  discussion  this  afternoon,  which  is  to  examine  the  findings  of 
the  President's  1993  title  VII  report  identifying  foreign  govern- 
ments engaged  in  procurement  discrimination  against  U.S.  compa- 
nies. This  is  the  fourth  annual  report  mandated  by  legislation  au- 
thored by  this  committee  and  enacted  in  1988. 

We  will  also  consider  the  agreement  reached  between  the  United 
States  and  the  European  Community  [EC]  to  end  procurement  dis- 
crimination in  the  heavy  electrical  equipment,  as  well  as  the  de- 
tails of  the  title  VII  sanctions  imposed  against  the  European  Com- 
munity for  its  discrimination  against  American  telecommunications 
equipment  suppliers. 

In  the  4  years  that  this  committee  has  exercised  oversight  of  title 
VII,  there  have  been  significant  improvements  in  the  enforcement 
of  this  law.  In  year  1,  we  criticized  the  former  administration's  fail- 
ure to  acknowledge  the  unfair  trade  practices  of  a  single  country. 
This  failure  to  act  cost  us  the  confidence  of  American  manufactur- 
ers who  rely  on  us  to  ensure  that  foreign  governments  maintain 
open  and  competitive  markets. 

It  also  cost  us  credibility  with  our  trading  partners.  If  we  don't 
make  sure  that  our  products,  our  workers,  and  our  industries  have 
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the  opportunity  to  compete  fairly  in  global  markets,  why  should 
they? 

Last  year  we  saw  the  long  overdue  identification  of  the  European 
Community,  a  major  market  whose  discriminatory  practices  effec- 
tively locked  American  companies  out  of  public  procurements  val- 
ued in  the  tens  of  billions  of  dollars.  This  identification  was  the 
first  step  in  initiating  negotiations  to  resolve  this  dispute. 

And  this  year,  Congress,  the  Clinton  administration,  and  indus- 
try are  united  in  sending  an  unequivocal  message  to  our  trading 
partners  that  discriminatory  procurement  practices  that  prevent 
American  companies  from  competing  fairly  in  international  mar- 
kets will  not  be  tolerated. 

By  identifying  Japan's  long-standing  anticompetitive  and  dis- 
criminatory practices  and  implementing  sanctions  against  those  of- 
fending in  the  European  Community,  President  Clinton  has  dem- 
onstrated his  resolve  to  take  the  necessary  steps  to  ensure  that  the 
American  companies  have  fair  access  to  international  procurement 
markets. 

Ambassador  Kantor,  the  committee  welcomes  you  and  looks  for- 
ward to  your  conversation  with  us  here  today.  Today's  Wall  Street 
Journal  reports  that  the  administration  is  making  the  elimination 
of  procurement  discrimination  in  Japan's  $250  billion  public  works 
construction  industry  a  top  priority.  The  identification  of  Japan 
under  title  VII  is  a  vital  step  in  opening  up  the  critical  market  for 
U.S.  firms.  We  applaud  your  efforts  ana  will  follow  the  negotiation 
process  with  interest. 

We  are  also  interested  in  having  an  understanding  of  how  the 
sanctions  we  have  imposed  against  the  European  Community  will 
be  effective  in  opening  up  their  telecommunications  market.  It  ap- 
pears at  first  glance  that  our  retaliation  is  nominal  when  compared 
to  the  size  of  the  market  we  are  denied  access  to.  And  in  addition, 
we  would  like  to  find  out  how  you  view  the  EC's  countersanctions. 

Your  comments  on  the  status  of  the  GATT  Agreement  on  govern- 
ment procurement  will  be  anticipated  with  interest.  An  expanded 
code  promises  significant  commercial  benefits  to  American  compa- 
nies and  progress  in  its  renegotiation  is  of  interest  to  us  all. 

For  the  last  several  years,  we  have  been  told  that  a  deal  was  just 
around  the  corner.  I  feel  like  we  have  been  around  so  many  corners 
that  we  may  have  been  going  in  circles.  We  are  happy  about  your 
6  months  in  the  saddle  here  and  we  are  delighted  to  have  you  with 
us. 

STATEMENT  OF  AMBASSADOR  MICHAEL  KANTOR,  U.S.  TRADE 
REPRESENTATIVE,  ACCOMPANIED  BY  PETER  ALLGEffiR 

Ambassador  Kantor.  Thank  you,  Mr.  Chairman.  I  appreciate 
those  kind  remarks  and  the  opportunity  to  be  here  today.  It  may 
feel  like  6  months.  It  is  a  little  over  4  months  but  time  flies  when 
you  are  having  fun. 

Let  me  announce  to  you  and  members  of  your  subcommittee 
today  that  about  1  hour  and  45  minutes  ago,  we  reached  an  agree- 
ment with  the  German  Government  that  in  fact  they  would  not, 
they  would  not  adopt  the  discriminatory  provisions  on  tele- 
communications that  have  been  adopted  by  the  European  Commu- 
nity. They  would  open  the  market  to  U.S.  goods  in  this  area. 


As  a  result,  and  I  hope  the  subcommittee  would  agree  with  us, 
we  have  agreed  to  not  invoke  sanctions  against  the  German  Gov- 
ernment as  a  result  and  they  also  will  not  adopt  the  sanctions 
against  us  that  have  been  adopted  by  the  European  Community 
which  are  frankly  only  symbolic  in  nature. 

Mr.  Conyers.  Congratulations. 

Ambassador  Kantor.  Well,  most  of  it  is  the  good  of  Peter 
Allgeier  of  our  staff  and  I  would  like  to  give  him  great  credit  and 
his  staff. 

Mr.  Conyers.  Is  he  here? 

Mr.  Allgeier.  I  am  right  here. 

Ambassador  Kantor.  Peter,  where  are  you?  Right  behind  me.  I 
met  with  Minister  Rexrodt  of  Germany  last  week  when  we  were 
negotiating  market  access  in  Uruguay  and  Paris.  We  had  a  discus- 
sion about  this  subject  and  it  means  4  of  the  12  EC  countries  are 
not  invoking  article  29  with  regard  to  telecommunications. 

As  you  know,  as  a  result  of  our  agreement  on  heavy  electric 
equipment,  we  have  opened  that  market.  So  I  am  pleased  by  the 
results  so  far.  It  doesn't  mean  we  have  reached  the  goal  line  in 
every — in  both  areas,  but  at  least  we  have  made  significant 
progress  due  to  the  good  work  of  this  staff  and,  frankly,  the  co- 
operation of  the  European  Community  in  these  discussions. 

I  would  like  to  emphasize  the  administration  resolves  to  take 
strong  and  appropriate  action  to  ensure  comparable  market  access 
for  U.S.  firms  and  our  products  into  the  global  marketplace.  Our 
objective  is  to  create  jobs  in  this  country,  Mr.  Chairman. 

Our  job  is  not  to  go  in  circles,  as  you  said.  Our  job  is  to  move 
straight  ahead,  a  little  like  Woody  Hayes  used  to  do,  I  think  it  was, 
three  yards  in  a  cloud  of  dust,  and  usually  that  will  get  us  a  first 
down.  We  have  shown  a  determination  to  use  the  tools  provided  I 
think  in  title  VII. 

For  the  first  time,  we  have  used  title  VII  to  close  a  portion  of  the 
U.S.  Government  procurement  market  in  response  to  procurement 
discrimination  in  the  telecom  sector  by  the  European  Community. 
In  this  year's  annual  review,  we  formally  identified  Japan  for  the 
discrimination  of  procurement  of  construction,  architectural,  and 
engineering  services. 

There  is  an  interesting  article,  by  the  way,  Mr.  Chairman,  in  the 
Wall  Street  Journal  today  on  those  services,  the  $200  billion  mar- 
ket you  referred  to,  and  I  think  it  is  an  article  we  all  ought  to  pay 
close  attention  to  as  we  begin  our  framework  discussions  with  the 
Japanese  Government  tomorrow. 

As  you  know,  government  procurement  is  the  first,  as  we  term 
it,  basket  that  we  have  put  on  our  list  for  discussion  in  those 
framework  talks.  Although  other  actions  are  outside  the  jurisdic- 
tion of  your  committee,  I  wanted  to  point  out  that  we  have  begun 
for  the  first  time  to  review  our  entire  inventory  of  trade  agree- 
ments with  trade  practices  of  other  countries  with  a  view  to  self- 
initiating  investigations  of  apparent  violations  of  those  trade  agree- 
ments or  unfair  trade  practices  under  section  301. 

We  have  also  initiated  out  of  cycle  reviews  under  section  301  as 
well  as  implemented  immediate  action  plans. 

When  I  came  in  this  job,  I  asked  the  question  of  this  terribly 
overworked  but  extremely  effective  staff,  did  we  have  any  301  ac- 


tions  pending?  And  the  answer  was,  no.  And  I  asked  whether  we 
had  the  investigations  pending?  And  the  answer  was,  no.  And  I 
asked  if  every  country  was  adhering  to  their  agreements  and  fol- 
lowing our  laws.  And  the  answer  was,  no. 

And  I  indicated  that  I  thought  that  we  should  do  an  inventory. 
And  if  in  fact  the  action  was  appropriate,  we  should  take  it.  We 
hope  to  finish  that  by  July  15.  It  has  been  a  major  task  for,  as  you 
know,  a  fairly  small  staff  but  we  mean  to  take  actions  that  are 
going  to  open  markets  and  expand  trade  because  we  believe  that 
is  the  job  of  this  administration.  This  part  of  our  policy  to  enforce 
our  laws  and  trade  agreements  into  open  markets,  as  I  said  before. 

I  would  like  to  give  you  some  outline  of  the  United  States-Euro- 
pean Community  memorandum  of  understanding  which  came  out 
of,  as  you  know,  our  invoking  sanctions  against  European  Commu- 
nity under  title  VII  for  their  imposition  on  January  1,  1993,  of  arti- 
cle 29  which  discriminated  against  U.S.  heavy  electrical  equipment 
and  telecommunication  purveyors. 

The  European  Community  was  identified  last  year  by  the  Bush 
administration  for  discrimination  in  procurement.  However,  for  a 
year,  negotiations  came  to  naught.  We  were  unable  to  convince  the 
Europeans  not  to  implement  article  29  so  in  early  February  the 
President  directed  me  to  announce  our  intention  to  impose  sanc- 
tions in  this  area. 

On  May  24,  after  weeks  of  intensive  negotiations  and  some 
agreements  in  other  areas  including  on  the  Uruguay  Round,  I  en- 
tered into  an  agreement  with  the  European  Community  which  re- 
moves EC  discrimination  against  heavy  electrical  equipment,  a  $20 
billion  a  year  market. 

The  MOU  also  expands  on  a  bilateral  basis  the  coverage  of  GATT 
government  procurement  beyond  goods  to  services  and  construction 
which  is  about  a  $6  to  $7  Billion  market  on  each  side  which  also 
is  helpful  to  U.S.  businesses  in  this  area.  This  is  a  significant  ex- 
pansion of  bidding  opportunities  for  our  firms. 

As  part  of  the  memorandum  of  understanding,  the  United  States 
removed  the  Buy  America  Act  price  preferential  procurement  of 
goods  or  construction  by  Federal  utilities  which  is  $2  billion  in  op- 
portunities, so  20  billion  on  one  side  and  2  billion  on  the  other.  And 
that  is  an  arrangement  I  will  take  any  day  on  behalf  of  American 
taxpayers,  workers,  and  our  businesses. 

The  United  States-European  Community  also  agreed  to  under- 
take a  joint  study  concerning  the  value  of  procurement  opportuni- 
ties of  each  side  that  will  give  us  hard  facts  to  finally,  finally  reach 
a  conclusion  to  these  negotiations  regarding  the  new  code.  Both  the 
United  States  and  the  European  Community  have  committed  to  in- 
tegrate the  MOU  to  a  significantly  and  expanded  and  balanced 
code,  Mr.  Chairman. 

As  I  told  you,  our  negotiation  with  regard  to  telecommunications 
regrettably  were  not  successful.  However,  I  believe  our  invoking  of 
sanctions  in  this  area  would  bear  fruit  and  we  have  been  proven 
to  be  correct. 

I  think  the  action  on  the  part  of  the  German  Government  is  wel- 
come. We  believe  that  the  invocation  of  article  29  which  not  only 
gives  a  price  preference  to  European  suppliers  but  also  allows  a 
European  government  to  arbitrarily  deny  the  right  of  bidding  to 


any  non-EC  company — non-EC  meaning  under  50  percent  of  value 
in  the  product,  as  pernicious  and  not  as  a  barrier  to  trade.  The  ac- 
tion by  the  German  Government,  I  think,  is  welcome. 

Spain,  Greece,  and  Portugal  have  not  invoked  sanctions  as  well, 
or  invoked  article  29.  Therefore,  we  will  not  invoke  sanctions  on 
these  three  countries.  That  is  one-third  of  the  European  Commu- 
nity. We  hope  and  trust  we  can  begin  to  get  agreements  from  the 
other  eight  as  well. 

I  would  like  to  turn  to  this  year's  title  VII  and  review.  You  have 
the  records  from  our  embassies,  from  the  national  trade  estimates, 
not  only  from  the  private  sector  notices,  but  notices  in  other  public 
cases  as  well. 

I  know  this  committee  has  been  concerned  that  medium  and 
small  businesses  don't  get  the  proper  notice  because  it  is  only  listed 
in  the  Federal  Register.  We  share  that  concern  and  we  have  tried 
to  be  much  more  open  in  publishing  these  notices  to  get  comments 
back  on  a  much  broader  basis. 

I  would  like  to  report  to  you  we  have  been  entirely  successful  but 
we  haven't  been.  We  are  going  to  have  to  work  on  that  and  I  hope 
invoke  the  good  offices  of  our  SBA  Administrator  in  trying  to  get 
small  businesses  more  opportunities  in  this  area. 

Mr.  Conyers.  I  just  came  from  the  African  Continent,  and  it  is 
heavy  lifting  to  break  through,  especially  because  many  of  the  Eu- 
ropean countries  have  generations  of  business  relationships  with 
many  of  these  African  nations  and  you  don't  break  it  overnight. 

The  Prime  Minister  of — well,  the  Minister  of  Commerce  or  the 
Foreign  Affairs  Minister  from  Togo  was  in  here  this  week  and  they 
were  pointing  out  that  they  started  buying  American  cars  which, 
in  the  government,  Buicks  and  this  is  an  incredible  breakthrough. 

This  is  sending  shock  waves  through  the  European  auto  market 
which  nobody  ever  thought  that  anybody  would  ever  do  anything 
but  purchase  European  cars,  but  it  hasn  t  been  easy  and  that  kind 
of  situation  can  be  replicated  throughout  Africa. 

Ambassador  Kantor.  It  is  an  area  of  the  world,  frankly,  Mr. 
Chairman,  that  past  administrations,  Democrat  and  Republican, 
have  not  paid  enough  attention  to  in  trade  and  we  ought  to  pay 
more.  The  President  has  in  fact  had  discussions  on  this  subject,  as 
you  know,  and  we  mean  to  pay  more  attention  to  the  African  Con- 
tinent as  we  move  forward  in  attempting  to  open  trade  around  the 
world. 

Our  review  this  year  allowed  us  to  collect  information  from  about 
35  countries,  focusing  most  of  our  attention  on  our  major  trading 
partners.  And  I  think  you  see  that  in  the  results  of  who  we  identi- 
fied and  how  we  went  about  it.  We  would  like  to  work  with  your 
committee  to  further  improve. 

Our  survey  introduced  a  good  overview  of  procurement  discrimi- 
nation around  the  world.  And  in  our  record  to  you,  Mr.  Chairman, 
we  continued  the  identification  of  the  European  Community  be- 
cause of  its  failure  to  remove  restrictions  under  article  29  in  tele- 
communication which  I  cited  before. 

We  also  identified  Japan  under  title  VII  for  noncode-covered  dis- 
crimination in  procurement  of  construction,  architectural,  and  engi- 
neering services  which  are  referred  to  earlier.  We  cited  anti- 
competitive practices  by  Japan,  the  designated  bidder  system  and 


issues  related  to  the  major  projects  agreement  which  has  not  been 
successful,  I  am  sorry  to  report. 

We  are  scheduled  to  meet  with  representatives  of  the  Japanese 
Government  to  begin  consultations  tomorrow.  I  am  going  to  meet 
with  the  Secretary  of  Treasury  and  the  head  of  the  Council  of  Eco- 
nomic Advisors  and  others  with  our  Japanese  counterpart  in  start- 
ing these  framework  decisions. 

However  we  will  move  forward  in  our  discussions  next  week  on 
title  VII  in  the  failure  of  the  Japan  Government  to  open  govern- 
ment procurement  in  the  construction  area. 

We  remain  also  gravely  concerned  about  Japan  and  their  failure 
to  open  up  the  supercomputer  market  in  central  government  pro- 
curement to  the  United  States.  Although  we  had  a  301  action 
which  resulted  in  greater  openness  on  the  part  of  Japan  in  this 
area,  it  still  is  not  entirely  open  to  the  U.S.  Government  or  foreign 
suppliers. 

Let  me  indicate  of  the  last  11  supercomputers  purchased,  three 
were  purchased  from  the  United  States  but  none,  none,  Mr.  Chair- 
man, were  purchased  in  what  we  call  head-to-head  competition 
with  the  Japanese  companies.  In  fact,  we  have  never,  never  won 
a  head-to-head  competition  with  a  Japanese  company  in  the  Japa- 
nese Government  procurement  market  although  we  hold  85  percent 
of  the  European  market  in  this  area. 

Mr.  Conyers.  You  didn't  cite  Japan  for  supercomputer? 

Ambassador  Kantor.  No,  we  didn't. 

Mr.  Conyers.  Just  a  softy  at  heart,  aye,  Mike. 

Ambassador  Kantor.  Let  me  tell  you  what  we  did  do,  not  to 
leave  you  entirely  disappointed.  As  you  know,  the  supercomputer 
agreement  came  out  of  a  301  action.  We,  on  April  30,  announced 
we  would  monitor  Japan's  activities  in  the  next  15  purchases  of 
both  supercomputers  and  massive  parallel  processors  under  section 
306. 

We  thought — under  the  statutory  scheme,  we  thought  that  was 
a  more  appropriate  way  to  proceed.  That  doesn't  mean  technically 
we  could  have  gone  under  title  VII.  We  thought  it  would  be  more 
effective,  frankly,  given  the  fact  that  there  are  15  procurements 
coming  up  to  monitor  under  306  and  try  to  convince  our  trading 
partners  to  open  up  that  sector  to  us  on  a  fair  basis. 

Mr.  Conyers.  What  is  the  difference  between  the  statutory  proc- 
ess in  title  VII? 

Ambassador  Kantor.  Title  VII,  of  course,  would  indicate  dis- 
crimination, give  them  60  days  to  react  and  then  of  course,  we 
could  invoke  sanctions  at  the  end  of  the  process.  We  believe  be- 
cause of  the  short  and  strict  time  limit  and  the  fact  that  in  their 
budget  they  have  15-15  proposals  that  they  will  issue  or  procure- 
ments that  will  be  in  the  next  few  months,  it  would  not  be  in  the 
best  interests  of  U.S.  suppliers  to  invoke  title  VII  at  this  point. 

Mr.  Conyers.  Thank  you  very  much.  We  will  take  a  short  recess 
for  a  recorded  vote  that  is  taking  place  currently  on  the  floor  now. 
I  will  return  immediately. 

[Recess  taken.] 

Mr.  Conyers.  Ambassador  Kantor. 

Ambassador  Kantor.  Yes,  sir. 


I  had  essentially  finished  my  statement.  Let  me  just  conclude  by 
saying  we  believe  we  achieved  a  significant  breakthrough  in  open- 
ing government  procurement  markets  of  interest  to  U.S.  suppliers 
in  our  first  few  months,  including  the  Korean  telecom  market,  Mr. 
Chairman,  which  I  didn't  note  in  my  statement. 

The  United  States-European  Community  agreement  provides  a 
down  payment  on  the  successful  completion  of  an  expanded  code 
which  we  hope  is  completed  by  the  end  of  year — and  we  trust  it 
will  be — which  we  believe  is  the  best  way  to  ensure  that  foreign 
government  procurement  opportunities  become  available  to  our 
suppliers. 

Even  this  expanding  code,  however,  will  not  address  all  the  dis- 
criminatory practices  faced  by  U.S.  suppliers.  This  administration 
is  serious,  serious  about  achieving  improved  access  to  our  trading 
partners,  government  procurement  markets,  and  to  this  end  will 
continue  to  use  the  tools  provided  by  title  VII,  as  it  has  already 
done  in  the  first  half  of  this  year. 

We  look  forward  to  working  with  you  and  the  subcommittee  as 
well  as  the  full  committee  and  we  appreciate  all  you  have  done  in 
providing  both  personal  as  well  as  political  guidance  to  this  USTR 
and  this  administration  in  this  regard. 

[The  prepared  statement  of  Ambassador  Kantor  follows:] 
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I  would  like  to  thank  you,  Mr.  Chairman,  and  the  members  of 
this  subcommittee  for  the  opportunity  today  to  describe 
Administration  efforts  to  open  foreign  government  procurement 
markets  to  U.S.  suppliers,  as  well  as  our  actions  this  year  under 
Title  VII  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988. 
This  is  my  first  appearance  before  this  Committee,  and  I  welcome 
the  occasion  to  become  more  familiar  with  your  concerns  and  those 
of  other  members  of  the  Committee. 

At  the  outset,  I  would  like  to  emphasize  that  this 
Administration  is  resolved  to  take  strong  and  appropriate  action 
to  ensure  comparable  market  access  for  U.S.  firms  in  foreign 
government  procurement  markets,  with  the  objective  of  creating 
trade  opportunities  for  American  companies  and  jobs  for  American 
workers.   Since  assuming  my  responsibilities  as  USTR,  I  have 
repeatedly  expressed  my  commitment  to  enforcing  the  law  as 
Congress  has  written  it,  and  to  ensuring  that  our  trading 
partners  adhere  to  trade  agreements  that  they  enter  into  with  us. 

We  have  made  significant  progress  in  our  first  few  months, 
reaching  an  historic  agreement  with  the  European  Community  that 
opens  a  $20  billion  market  for  heavy  electrical  equipment  (closed 
to  U.S.  suppliers  for  more  than  30  years)  and  that  provides  the 
impetus  to  conclude  multilateral  negotiations  on  an  expanded  GATT 
Government  Procurement  Code.   At  the  same  time,  we  have  shown  our 
determination  to  use  the  tools  provided  by  Title  VII,  including 
for  the  first  time  actually  closing  a  portion  of  the  U.S. 
government  procurement  market  in  retaliation  for  continuing  EC 
discrimination  against  U.S.  suppliers  in  the  telecommunications 
sector. 

We  remain  extremely  concerned  about  discriminatory  practices 
in  Japanese  government  procurement  in  a  number  of  areas  and  have 
formally  identified  Japan  as  discriminating  under  Title  VII  in 
the  procurement  of  construction,  architectural  and  engineering 
services. 


Although  I  realize  that  some  of  our  actions  are  not 
necessarily  within  the  jurisdiction  of  your  committee,  I  wanted 
to  point  out  that  the  administration  has  begun,  for  the  first 
time,  to  review  our  entire  inventory  of  trade  agreements  with  and 
trade  practices  of  other  countries  with  a  view  to  self-initiating 
reviews  of  violations  of  those  trade  agreements  or  unfair  trade 
practices  under  Section  301  of  the  1974  Trade  Act.   We  have  also 
initiated  out-of-cycle  reviews  under  Special  301,  as  well  as 
implemented  immediate  action  plans  under  that  statute.   We  are 
closely  reviewing  our  GSP  program  for  compliance.   These  actions 
demonstrate  that  this  administration  views  enforcement  of  U.S. 
laws  and  trade  agreements  as  an  important  way  to  achieve  our 
objective  of  opening  markets  and  expanding  trade. 

The  U.S. -EC  Memorandum  of  Understanding 

The  previous  administration  identified  the  EC  in  1992  under 
Title  VII  for  discrimination  in  procurement  of  telecommunications 
and  heavy  electrical  equipment.   One  year  after  the 
identification,  the  discrimination  remained.   In  early  February, 
the  President  directed  USTR  to  announce  our  intention  to  impose 
Title  VII  sanctions  if  negotiations  with  the  EC  over  removal  of 
this  discrimination  failed.   Over  the  course  of  the  next  few 
months,  USTR  conducted  intensive  negotiations  with  the  EC.   On 
April  21,  we  reached  an  agreement  that  opens  a  key  EC  market  — 
heavy  electrical  equipment  —  to  U.S.  suppliers  for  the  first 
time  in  more  than  3  0  years. 

The  U.S. -EC  Memorandum  of  Understanding  on  Government 
Procurement,  which  went  into  effect  on  May  25,  expands  on  a 
bilateral  basis  the  coverage  of  the  Gatt  Government  Procurement 
Code  (the  Code)  beyond  goods  to  services  and  construction.   The 
MOU  applies  to  U.S.G.  executive  branch  contracts  for  goods  and 
services  above  a  threshold  of  $176,000  for  goods  and  services  and 
above  $6.5  million  for  construction  and  comparable  EC  member 
state  contracts.   This  represents  a  significant  expansion  of 
bidding  opportunities  for  U.S.  firms. 

In  addition,  the  EC  removed  the  application  of  the 
discriminatory  provisions  of  Article  29  of  the  EC  Utilities 
Directive  to  procurement  of  U.S.  goods  by  EC  electrical 
utilities.   (Article  29  applies  a  three  percent  price  preference 
and  allows  bids  to  be  rejected  completely  if  they  contain  less 
than  50  percent  EC  content.)   At  the  same  time,  the  U.S.  removed 
the  Buy  America  Act  price  preference  on  procurement  of  goods  and 
construction  by  the  federally-owned  electrical  utilities  — 
Tennessee  Valley  Authority  and  the  Power  Marketing 
Administrations  of  the  Department  of  Energy.   For  these  agencies, 
the  applicable  threshold  is  $450,000  for  goods  and  $6.5  million 
for  construction.   As  a  result,  the  EC  will  provide  U.S. 
suppliers  with  access  to  $20  billion  in  procurement  by  power 
generation  entities,  while  the  U.S.  will  provide  EC  suppliers 
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with  access  to  approximately  $2  billion  in  procurement  by 
federally-owned  electric  utilities. 

As  part  of  the  MOU,  the  U.S.  and  the  EC  agreed  to  undertake 
a  joint  study  of  the  procurement  opportunities  offered  and 
requested  by  each  side  in  the  ongoing  renegotiation  of  the  Code. 
The  U.S.  has  always  been  concerned  about  the  possibility  of 
entering  into  an  unbalanced  agreement,  where  we  would  provide 
significantly  greater  bidding  opportunities  to  foreign  suppliers 
than  would  be  available  to  U.S.  suppliers.   As  a  result,  we  have 
been  reluctant  to  agree  to  expanded  Code  coverage  without  hard 
facts  about  the  value  of  our  trading  partners'  offers.   This 
study  will  provide  those  facts  about  a  key  trading  partner  and 
thus  will  enable  us  to  overcome  a  major  stumbling  block  to 
conclusion  of  an  expanded  Code. 

Another  element  of  the  MOU  is  a  commitment  by  both  sides  to 
integrate  the  MOU  into  a  significantly  expanded  and  balanced 
multilateral  Code.   The  MOU  is  illustrative  of  the  spirit  of 
building  market  access  opportunities  that  will  give  impetus  to, 
and  serve  as  a  model  for,  concluding  a  new  Code.   The  final 
element  is  a  commitment  to  continue  bilateral  negotiations  on 
telecommunications  procurement. 

Title  VII  Sanctions  against  the  EC 

Regrettably,  our  negotiations  with  the  EC  failed  to  produce 
an  agreement  on  government  procurement  of  telecommunications 
equipment  that  would  have  eliminated  the  EC  discrimination,  which 
exists  in  sharp  contrast  to  the  wide-open  U.S.  market.   As  a 
result,  the  previously  announced  Title  VII  sanctions,  reduced  to 
be  commensurate  with  this  remaining  discrimination,  went  into 
effect  on  May  28.   This  is  the  first  time  that  sanctions  have 
been  applied  under  Title  VII.   The  sanctions  affect  most  areas  of 
federal  procurement  that  are  not  covered  by  (1)  the  Code  or  (2) 
the  U.S. -EC  MOU.   The  three  elements  in  the  sanctions  package 
are: 

(1)  Goods:   all  goods  contracts  by  federal  agencies  valued 
at  less  than  $176,000  and  all  goods  contracts  by 
federally-owned  electric  utilities  valued  at  less  than 
$450,000; 

(2)  Construction:   all  construction  contracts  by  federal 
agencies  and  electric  utilities  valued  at  less  than 
$6.5  million;  and 

(3)  Services:   all  services  contracts  by  the  electric 
utilities,  all  contracts  by  federal  agencies  for 
services  sectors  excluded  from  the  U.S. -EC  MOU  and  all 
contracts  by  federal  agencies  valued  at  less  than 
$176,000  for  services  covered  under  the  MOU. 
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Services  that  are  excluded  from  the  U.S. -EC  MOU  include: 
legal  services,  research  and  development,  management  and 
operation,  telecommunications  and  investigatory  and  security 
services.   The  sanctions  do  not  apply  at  all  to  contracts  made  in 
the  interest  of  national  security  (including  all  DOD  contracts) 
or  to  goods  and  services  that  are  procured  and  used  outside  the 
U.S.   Finally,  the  sanctions  do  not  apply  to  goods  and  services 
of  Greece,  Spain  or  Portugal,  since  the  EC  Utilities  Directive 
does  not  apply  to  these  countries  at  this  time  and  we  received 
assurances  from  each  that  they  do  not  discriminate  against  U.S. 
goods  and  suppliers  in  procurement  of  telecommunications 
equipment. 

The  sanctions  are  a  measured  response  to  the  discrimination 
at  issue.   They  apply  to  approximately  $29  billion  in  potential 
bidding  opportunities,  which  indeed  is  about  double  the  value  of 
bidding  opportunities  denied  U.S.  goods  and  suppliers.   At  the 
same  time,  the  sanctions  do  not  significantly  disrupt  U.S. -EC 
trade  at  a  time  when  we  are  working  together  to  ensure  successful 
completion  of  the  Uruguay  Round.   We  will  press  forward  with  the 
negotiations  in  the  Round  and  Government  Procurement  Code. 

Conduct  of  the  1993  Title  VII  Review 

In  conducting  this  year's  Title  VII  review,  the 
Administration  used  all  available  information  on  the  procurement 
practices  of  foreign  countries.   We  received  reports  from  our 
embassies  and  comments  from  the  private  sector  as  a  result  of  a 
Federal  Register  notice.   In  an  attempt  to  gather  information 
from  smaller  U.S.  companies  about  their  experiences,  we  solicited 
comments  through  a  notice  in  the  Commerce  Business  Daily.   We 
also  used  information  gathered  for  and  contained  in  the  annual 
National  Trade  Estimate  report. 

With  the  help  of  the  Departments  of  Commerce  and  State,  we 
collected  information  on  about  35  countries,  focussing  most  of 
our  attention  on  our  major  trading  partners.   We  applied  the 
criteria  for  identification  provided  in  the  statute  to  each 
country's  practices  and  policies  on  procurement.   Our  failure  to 
"identify"  a  country  does  not  signify  that  that  country  does  not 
engage  in  some  discriminatory  government  procurement  practices. 
Rather,  it  means  that  not  all  the  statutory  criteria  for 
identification  were  met.   In  those  cases,  however,  we  have 
provided  information  in  our  report  to  Congress  on  the  procurement 
practices  that  concern  us. 

Results  of  the  1993  Title  VII  Review 

This  year,  we  continued  the  identification  of  the  EC  because 
of  its  failure  to  remove  the  discriminatory  provisions  of  the  EC 
Utilities  Directive  with  respect  to  telecommunications  utilities. 
We  also  identified  Japan  under  Title  VII  for  non-Code-covered 
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discrimination  in  procurement  of  construction,  architectural  and 
engineering  services.   Despite  years  of  negotiations  and  two 
trade  agreements,  the  Japanese  construction  market  remains 
fundamentally  closed  to  foreign  firms.   We  are  scheduled  to  meet 
with  representatives  of  the  Japanese  Government  to  begin 
consultations  next  week.   During  these  consultations  we  will 
address  the  practices  we  cited  in  the  report,  including  the  anti- 
competitive practices,  the  designated  bidder  system  and  issues 
related  to  the  Major  Projects  Agreement. 

In  our  report  to  Congress,  we  noted  that  we  remain  gravely 
concerned  that  the  Government  of  Japan  may  not  be  adhering  to  the 
terms  of  the  1990  Supercomputer  Agreement.   Over  the  coming 
months,  pursuant  to  Section  306  of  the  Trade  Act  of  1974,  USTR 
will  undertake  a  special  review  of  Japanese  Government  behavior 
under  the  Supercomputer  Agreement  thus  far  and  will  scrutinize 
closely  expected  procurement.   If  USTR  finds  that  Japan  is  not  in 
compliance  with  the  Supercomputer  Agreement,  it  will  take  action 
against  Japan  under  Section  301  of  the  Trade  Act  of  1974. 

We  also  provided  information  in  our  report  about  Japanese 
practices  in  procurement  of  computers  and  telecommunications 
equipment.   We  hope  to  resolve  the  definitional  issue  that  has 
prevented  us  from  measuring  progress  under  our  1992  computer 
agreement  with  Japan. 

In  the  telecommunications  area,  we  renewed  our  13 -year  old 
bilateral  procurement  agreement  with  Nippon  Telegraph  and 
Telephone  (NTT)  in  December  1992  for  an  additional  three  years. 
NTT's  three  subsidiaries  have  agreed  to  abide  by  that  agreement. 
We  will  continue  to  address  issues  relating  to  non-NTT 
procurement,  such  as  greater  transparency  of  information  about 
purchasing  plans  and  streamlining  pre-registration  requirements. 

In  the  Title  VII  report,  we  also  provided  information  on  the 
procurement  markets  of  Australia  and  China.  We  intend  to  monitor 
developments  closely  in  these  markets  in  the  coming  months. 

With  regard  to  Australia,  we  are  pleased  that  Australia  has 
removed  its  offset  requirements.   Australia  has  established, 
however,  preselected  panels  for  all  federal  procurement  of 
information  systems  technology.   While  we  have  not  received  any 
complaints  from  U.S.  companies  about  the  operation  of  the  panels, 
we  are  concerned  that  the  criteria  for  selection  could 
discriminate  against  U.S.  suppliers.   We  will  be  holding 
discussion  with  the  Australians  today  and  tomorrow  on  this 
program  and  potential  Australian  accession  to  the  Code. 

With  few  exceptions,  Chinese  Government  procurement 
practices  do  not  include  open  and  competitive  bidding.   In  fact, 
most  government  procurement  is  by  invitation  only.   In  October 
1992,  China  committed  to  improve  its  procurement  practices  by 
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publishing  prior  to  October  1993  all  of  its  rules  and  regulations 
related  to  trade  and  all  projects  included  in  state  plans  and  by 
not  enforcing  any  law  or  regulation  that  is  unpublished. 

Finally,  our  report  expressed  concern  that  European 
countries  that  are  associated  with  the  EC  or  have  entered  into 
free  trade  agreements  with  the  EC  might  be  required  to  adopt  the 
discriminatory  measures  contained  in  Article  29  of  the  EC 
Utilities  Directive.   We  will  monitor  their  actions  over  the 
coming  year  and  review  the  situation  in  our  next  annual  Title  VII 
review. 

Conclusion 

This  Administration  has  achieved  a  significant  breakthrough 
in  opening  government  procurement  markets  of  interest  to  U.S. 
suppliers  in  its  first  few  months.   The  U.S. -EC  MOU  provides  a 
"down-payment"  on  the  successful  completion  of  an  expanded  Code, 
which  we  believe  is  the  best  way  to  ensure  that  foreign 
government  procurement  opportunities  become  available  to  U.S. 
suppliers.   Even  an  expanded  Code,  however,  will  not  address  all 
discriminatory  practices  faced  by  U.S.  suppliers.   This 
Administration  is  serious  about  achieving  improved  access  to  our 
trading  partners'  government  procurement  markets  and,  to  this 
end,  will  continue  to  use  the  tools  provided  by  Title  VII,  as  it 
has  done  this  year. 
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Mr.  Conyers.  We  appreciate  your  testimony  and  the  way  you 
have  taken  over  and  started  moving  us  forward.  I  think  the  results 
have  actually  begun  to  show  already  even  after  4  months.  I  am 
sure  a  lot  of  people  besides  myself  are  happy  about  that. 

Let  me  recognize  the  gentleman  from  California,  Mr.  Al  McCand- 
less. 

Mr.  McCandless.  Thank  you,  Mr.  Chairman. 

Mr.  Kantor,  I  apologize.  A  gentleman  by  the  name  of  Ross  Perot 
is  over  here  in  another  part  of  the  Capitol  and  was  talking  about 
the  North  American  Free  Trade  Agreement  which  I  am  very  much 
a  proponent  of,  obviously  he  is  not.  This  was  a  learning  experience 
for  both  of  us.  And  I  am  sorry  that  I  wasn't  here  to  hear  what  you 
had  to  say  because  it  is  important  to  me. 

One  of  the  things  I  found  interesting  recently  on  the  Reuters  and 
other  news  services  is  what  had  been  referred  to  between  the  Euro- 
pean Community  and  the  United  States  as  a  gentlemanly  disagree- 
ment for  purposes  of  publicity,  or  words  to  that  effect,  relative  to 
the  sanctions  imposed  by  the  (jnited  States  and  the  sanctions  im- 
posed by  the  European  Community. 

I  would  appreciate  if  you  would  elaborate  on  that  a  little  bit. 

Ambassador  Kantor.  I  am  not  going  to  question  the  judgment  of 
a  valued  news  organization,  but  let  me  say  that  our  imposition  of 
sanctions  under  title  VII  regarding  telecommunications  discrimina- 
tion by  the  European  Community  are  serious  and  meaningful  and, 
in  fact,  I  announced  earlier  when  you  were  listening  to  our  mutual 
friend,  Mr.  Perot,  on  the  NAFTA,  an  agreement  that  you  and  I 
both  share  in  our  support  of  that  and  this  administration  supports 
with  the  supplemental  agreements,  I  announced  that  the  German 
Government  had  reached  an  understanding  with  us  which  will  turn 
into  an  agreement  very  quickly  within  the  next  few  hours  to  open 
up  their  actual  communications  market  to  the  United  States,  not 
to  invoke  article  29,  not  to  invoke  the  European  sanctions,  and  of 
course  we  won't  invoke  sanctions  with  regard  to  Germany  which  I 
think  is  only  fair. 

That  means  4  of  the  12  European  countries  have  opened  up  their 
telecommunications  market  and  all  12,  as  a  result  of  our  invocation 
of  sanctions  under  article  7  in  February  of  this  year  have  brought 
up  the  heavy  electric  equipment  market  and  4  of  the  12  opened  up 
telecommunications.  We  would  hope,  given  our  continuing  discus- 
sions, telecommunications  will  open  up  that  entire  market. 

Mr.  McCandless.  That  is  good  to  hear.  Following  up  on  that. 
There  was  concern  that,  if  we  were  to  move  in  this  direction  to  any 
degree,  that  it  would  have  a  jeopardizing  impact  upon  the  GATT 
negotiations.  Do  you  feel  we  have  got  this  thing  somewhat  cor- 
nered, curtailed  some  such  way  that  it  won't  expand  and  influence 
negatively  these  negotiations  which  are  tedious  at  best? 

Ambassador  Kantor.  Negotiations  have  been  going  on  as  you 
know  for  6  years,  almost  7  years.  Let  me  report  to  you  that  we  are 
encouraged.  Beginning  in  February,  interestingly  enough,  parallel 
with  our  invocation  of  sanctions  under  title  VII  regarding  article 
29,  the  President  agreed  to  ask  for  the  real  or  fast  track  authority 
for  the  Uruguay  Round  to  be  concluded  on  December  15  of  this 
year. 
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I  reached  agreement  with  the  president  of  the  community  on  be- 
half of  the  President  of  the  United  States  to  take  up  market  access 
first.  We  have  moved  forward  to  get  Canada,  Japan,  the  European 
Community,  and  the  United  States  together  in  a  four-party  ar- 
rangement in  a  number  of  intense  ministerial  level  meetings. 

I  am  encouraged  to  report  we  have  made  progress.  We  hope  to 
reach  the  outlines  of  a  big  market  access  package  in  the  Uruguay 
Round  by  the  G-7  talks  in  early  July  in  Tokyo.  If  we  do  that,  Mr. 
McCandless,  we  believe  we  will  give  momentum  to  the  Round  and 
will  be  able  to  finish  it  successfully  by  the  end  of  1993. 

So  as  we  have  had  our  differences  with  the  community,  and  as 
we  have  had  tough  negotiations  over  heavy  electrical  equipment  in 
telecommunications,  we  have  moved  forward  with  the  good  help 
and  cooperation  of  the  community  in  the  Uruguay  Round. 

We  have  worked  on  what  is  a  parallel  basis  with  regard  to  that 
and  we  have  not  found  that  our  being  resolute  in  enforcing  U.S. 
law,  in  this  case,  title  VII  or  other  U.S.  laws  has  gotten  in  the  way 
of  reaching  agreements  which  we  believe  are  in  the  best  interests 
of  expanding  trade. 

Mr.  McCandless.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  CONYERS.  Thank  you  very  much. 

The  gentlelady  from  New  York,  Mrs.  Maloney. 

Mrs.  Maloney.  Congratulations. 

Ambassador  Kantor.  Thank  you  very  much. 

Mrs.  Maloney.  Another  achievement.  Do  you  consider  these 
sanctions  equivalent  in  effect  to  discrimination  against  the  U.S. 
telecommunications  industry  and  what  incentives  does  the  Euro- 
pean Community  have  to  end  discrimination  in  this  market? 

Ambassador  Kantor.  The  estimated  commercial  value  of  the  EC 
procurement  market  is  about  $14  billion.  Germany,  we  have 
reached  an  understanding  with  them.  I  don't  know  what  part  of 
that  the  German  procurement  market  would  be,  so  it  is  somewhat 
less  than  that.  Our  sanctions,  of  course,  involve  about  $28  billion 
in  opportunity,  so  about  twice  the  opportunities  which  would  be 
available  to  U.S.  companies. 

But  let  me  be  clear  in  saying  the  actual  contracts  that  had  been 
won  by  European  companies  have  been  around  $20,  $22  million, 
fairly  small. 

However,  I  think  the  proof — the  pudding  is  in  the  eating  and  the 
fact  is  we  are  making  progress.  Let  me  not  overstate  the  case.  Part 
of  that  is  due  also  to  the  fact  that  the  European  Community  under- 
stands and  agrees  with  us  that  we  need  to  open  these  markets  in 
order  to  grow  our  economies. 

It  should  not  escape — and  I  know  it  doesn't — this  committee's  at- 
tention and  it  certainly  doesn't  escape  the  administration's  atten- 
tion that  the  European  Community,  Japan,  were  stagnant  economi- 
cally. We  need  growth.  Part  of  the  way  to  spur  growth  would  be 
to  open  these  markets  and  increase  trade. 

Our  growth  is  all  too  slow,  as  well,  so  I  think  there  is  self-inter- 
est being  exercised  on  the  part  of  everyone  in  these  discussions,  but 
I  will  say  the  imposition  of  and  the  use  of  title  VII  has  been  very 
helpful. 

Mrs.  Maloney.  In  the  written  testimony  that  was  presented  to 
the  committee  earlier,  AT&T  recommended  that  we  consider  a 
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tougher  approach.  They  recommended,  for  example,  the  termi- 
nation of  Department  of  Defense  MOU's  for  open  purchasing  from 
France  and  Germany.  How  do  you  respond  to  their  recommenda- 
tion? 

Ambassador  Kantor.  As  you  know,  these  opportunities  are  out- 
side the  code.  These  agreements  cover  all  the  NATO  countries 
which  don't  directly  correspond  to  the  European  Community  itself. 
So,  therefore,  we  would  look  to  negotiations  of  the  procurement 
code  to  really  cover  these  items.  We  believe  frankly,  and  I  know  we 
have  had  close  cooperation  with  AT&T,  we  believe  that  we  have 
been  resolute  in  forcing  U.S.  law  in  our  trade  agreements.  We  hope 
that  that  will  lead  us  to  a  procurement  code  agreement  by  the  end 
of  the  year.  We  are  encouraged  by  that  as  well. 

Mrs.  Maloney.  I  have  no  other  questions,  Mr.  Chairman. 

And  congratulations  again  on  your  achievement. 

Ambassador  Kantor.  Thank  you  very  much. 

Mr.  Conyers.  I  thank  the  gentlelady. 

The  gentleman  from  Pennsylvania,  Mr.  dinger,  is  recognized  at 
this  point. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Chairman. 

I,  too,  would  join  in  congratulating  you  on  that  significant 
achievement.  I  just  have  one  question,  that  is:  Are  there  things 
that  we  could  do  with  title  VII?  I  know  this  is  only  your  first  year 
connected  with  it  and  so  forth  with  preparing  the  record. 

Are  there  things  you  could  suggest  that  might  make  it  a  more 
useful  tool  for  you  or,  specifically  as  a  tool  for  opening  up  govern- 
ment procurement  markets? 

Ambassador  Kantor.  I  think — and,  you  know,  this  committee  I 
think  should  take  both  some  credit  and  great  pride.  I  think  it  is 
well  drafted.  I  think  if  it  is  used,  if  it  is  invoked,  if  we  actually  col- 
lect the  information,  release  the  reports,  follow  up,  invoke  sanc- 
tions where  necessary,  and  appropriate,  negotiate  in  good  faith 
with  our  trading  partners  to  open  these  markets,  this  statute  is 
more  than  appropriate,  it  is  very  helpful. 

We  couldn't  say  at  this  time  we  need  more  authority.  Frankly, 
we  have  tremendous  authority  in  this  statute,  section  301,  301  and 
other  areas,  306,  to  monitor  and  we  just  need  to  use  them  and  use 
them  effectively.  It  doesn't  mean  you  frankly,  Mr.  Clinger,  we 
should  rattle  our  swords  at  every  alleged  concern  that  we  have. 

I  think  you  have  to  use  these  statutes  appropriately,  but  this 
statute  is  well  done  and  well  drafted.  We  just  think  it  needs  to  be 
used  and  we  intend  to  do  so. 

Mr.  Clinger.  Let  me  just  ask  one  other  question:  With  regard 
to  opening  up  government  procurement  with  Japan,  which  is  a 
sticky  wicket,  given  the  tremendous  disparity  between  what  we  are 
able  to  do  in  just  commercial  matters  there  and  what  we  are  able 
to  do  with  government,  where  would  you  hope  to  be  1  year  from 
now? 

Ambassador  Kantor.  As  you  know,  we  have  invoked — at  least 
we  have  invoked  title  VII  with  regard  to  Japan  this  year  with  re- 
gard to  construction,  engineering  and  architectural  services.  Truly, 
that  market  is  closed  to  foreign  suppliers.  The  government  procure- 
ment market  in  those  areas.  About — it  is  interesting  if  you  compare 
the  U.S.  Federal  Government  procurement  in  those  years,  about  6 
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percent  goes  to  foreign  suppliers.  In  Japan,  seven  one-hundredths 
of  1  percent  goes  to  foreign  suppliers. 

I  was  saying  to  the  chairman  earlier  that  there  is  an  interesting 
article  in  the  Wall  Street  Journal  in  fact  this  morning  that  covers 
it  adequately,  more  than  adequately.  It  is  an  interesting  article  and 
very  helpful. 

We  begin  tomorrow  with  framework  discussions  with  Japan.  The 
first  basket,  as  we  call  it,  we  are  going  to  talk  about  is  government 
procurement.  Whether  it  is  in  construction  or  supercomputers  or 
computers  or  medical  equipment  or  telecommunications,  we  have 
found  the  Japanese  market  in  government  procurement  is  not  open 
to  United  States  or  other  foreign  suppliers.  We  intend  to  try  to 
remedy  that  situation.  We  are  not  going  to  negotiate  forever. 

We  believe  one  of  the  weaknesses  in  U.S.  negotiating  positions 
under  all  administrations,  under  Democrats  and  Republicans,  is  we 
haven't  put  a  time  limit  on  the  negotiations.  I  would  only  cite,  as 
I  cited  I  think  before  to  the  Chair,  we  spent  13  years  trying  to  open 
up  the  Japanese  market  to  Washington  apples. 

I  believe  13  years  is  a  bit  too  long  and  I  think  if  we  can't  open 
up  this  market  in  a  reasonable  and  rational  fashion  with  an  impor- 
tant trading  partner,  probably  our  most  important  bilateral  trading 
partner  in  the  world,  then  we  need  to  look  for  measurable  results. 
If  we  can't  get  those,  then  we  ought  to  take  appropriate  action. 

Mr.  Clinger.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  CONYERS.  Thank  you,  sir. 

The  gentlelady  from  Illinois,  Mrs.  Collins. 

Mrs.  COLLINS.  Thank  you,  Mr.  Chairman. 

Mr.  Ambassador,  on  the  one  hand,  we  are  having  to  try  to  open 
telecommunications  markets  in  Europe  through  negotiations  while 
on  the  other  hand,  it  seems  the  FCC  is  prepared  to  grant  just 
about  anybody  a  license. 

I  know  the  FCC  is  currently  reviewing  the  British  Telecom  pro- 
posed acquisition  of  a  20  percent  share  of  MCI.  Clearly  FCC  is  op- 
erating in  an  area  that  impacts  on  trade  policy.  The  question  is, 
is  there  thought  being  given  to  how  we  can  better  coordinate  FCC 
actions  in  the  U.S.  trade  policy. 

Ambassador  Kantor.  First  let  me  indicate  the  FCC  of  course  is 
an  independent  agency.  It  would  be  very  difficult  for  us  to  impede 
on  their  activity. 

Mr.  Conyers.  You  can't  tell  them  what  to  do? 

Ambassador  Kantor.  They  haven't  called  me  lately,  Mr.  Chair- 
man. I  don't  think  they  are  going  to,  nor  would  it  be  appropriate. 
On  the  other  hand,  obviously  what  we  want  to  do  is  open  markets 
all  over  the  world. 

We  have  a  global  economy,  as  you  know,  Mrs.  Collins,  a  global 
market  that  is  becoming  increasingly  important  to  our  companies 
and  to  our  workers,  more  important  to  jobs  here  in  this  country. 
What  we  need  to  do  is  focus  on  reaching  agreements  that  are  going 
to  open  those  markets  and  enforcing  our  laws  in  trade  agreements 
that  will  open  those  markets  and  that  is  what  this  administration 
is  attempting  to  do. 

The  action  of  the  FCC  is  not  necessarily — although  I  am  not  com- 
pletely familiar  with  that  action  to  be  frank — is  not  necessarily  in- 
consistent with  what  we  are  doing. 
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Mrs.  Collins.  Let  me  ask  you  this  question  then:  Does  the  U.S. 
Trade  Representative  coordinate  in  any  way  with  FCC  by  including 
FCC  staff  in  negotiations  on  telecommunications  issues? 

Ambassador  Kantor.  They  are  involved  in  our  negotiation,  yes. 

Mrs.  Collins.  So  there  is  some  mode  of  coordination  going  on 
there? 

Ambassador  Kantor.  Yes. 

Mrs.  Collins.  OK.  Is  it  good  for  the  U.S.  Trade  Representative 
to  include  FCC  in  these  negotiations.  I  think  it  is  good,  but  does 
the  FCC  ever  consult  with  the  trade  representative  before  taking 
any  action  on  a  license  or  other  matter  affecting  foreign  tele- 
communications firms,  and  if  so,  what  form  does  that  consultation 
take? 

Ambassador  Kantor.  I  would  have  to — during  my  tenure,  we 
have  had — I  have  not  had  such  a  consultation,  but  I  would  have 
to  ask — the  answer  is,  no,  they  have  not,  although  they  are  in- 
volved from  our  point  of  view  on  a  consultative  basis. 

Mrs.  Collins.  Do  you  think  there  might  be  a  need  to  give  the 
trade  representative  some  more  direct  means  of  influencing  FCC 
decisions? 

Ambassador  Kantor.  I  am  not  sure.  Frankly,  I  am  not  sure. 
Legal  implications  of  such  activity.  And  I  would  be  hesitant  to  an- 
swer without  being  more  careful  in  my  response.  And  if  you  would 
like  me  to  submit  a  response  for  the  record,  I  would  be  pleased  to 
do  that. 

Mrs.  Collins.  I  have  iust  been  told  that  section  301  gives  the 
President  authority  to  tell  the  FCC  to  deny  any  licenses  for  trade 
reasons.  Is  that  a  tact? 

Ambassador  Kantor.  Section  301  covers  unfair  trade  practices 
on  the  part  of  foreign  countries  and  our  dealings.  I  would  have  to 
ask.  Not  explicitly.  I  would  be  delighted  to  have  you  cite  the  section 
and  we  would  be  delighted  to  respond  in  writing  to  that.  I  would 
just  have  to  say  that  I  am  not  familiar  with  the  section  to  which 
you  are  referring. 

Mrs.  Collins.  OK.  We  are  going  to  identify  the  section  I  have 
reference  to  in  just  a  minute.  In  the  meantime,  I  have  another 
question,  and  that  is  whether  you  feel  we  are  going  to  ever  be  effec- 
tive in  selling  cars  in  the  Japanese  market? 

Ambassador  Kantor.  We  are  trying.  We  have  opened — we  open 
up  tomorrow  with  framework  discussions  with  the  Japanese  which 
comes  out  of  meetings  with  President  Clinton  and  Prime  Minister 
Miyazawa  in  April.  We  said  we  want  results  and  measurable  suc- 
cess. We  are  not  going  to  rely  on  good  faith. 

As  you  know,  two-thirds  of  our  trade  deficit  with  the  Japanese 
comes  from  autos  and  auto  parts.  Let  me  give  you  an  example. 
There  is  a  $98  billion  a  year  auto  parts  market  in  Japan.  Last 
year,  we  sold  about  $1  billion  worth  of  auto  parts  in  that  market. 

Given  various  regulations  and  lack  of  dealerships,  that  market 
has  been  substantially  closed  to  us  as  a  result  of  certain  Japanese 
commitments  in  the  auto  parts  areas.  Their  purchase  of  auto  parts 
has  increased  from  8  to  13  billion  over  the  last  couple  of  years,  but 
let  me  indicate  most  of  that  is  in  the  U.S.  market  purchases  by 
Japanese  transplant  automobile  companies  from  Japanese  suppli- 
ers located  in  this  country,  not  from  traditional  U.S.  suppliers. 
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And  so  while  we  have  increased  the  purchase  of  auto  parts  from 
U.S.  suppliers,  many  of  those  are  so-called  keiretsu  suppliers  here 
in  the  United  States.  We  have  not,  and  other  foreign  suppliers 
have  not,  broken  into  the  Japanese  market  in  auto  parts. 

In  autos,  it  is  even — the  story  is  even  less  hopeful.  I  think  it  is 
seven-tenths  of  1  percent  of  the  auto  market  in  Japan  is  open  to 
foreign  suppliers  and  even  less — it  is  2.7  percent  and  seven-tenths 
of  1  percent  from  the  United  States. 

That  market  has  been  substantially  closed  to  us  for  a  number  of 
reasons.  One  of  which  is  the  way  in  which  every  foreign  car  off  the 
boat  is  tested,  every  part  is  tested  in  Japan,  part  of  which  has  to 
do  with  specifications,  part  of  which  has  to  do  with  lack  of  dealer- 
ships. And  auto  parts  is  one  of  the  five  baskets  we  are  going  to  ne- 
gotiate with  the  Japanese  as  part  of  this  framework  agreement. 

Mrs.  Collins.  I  should  certainly  hope  so,  because  it  seems  to  me 
the  Japanese  have  been  having  an  open  market  here  in  the  United 
States.  In  other  committees,  we  have  had  this  discussion  on  a  num- 
ber of  occasions  and  we  talk  about  the  tariffs  and  so  on,  and  you 
are  going  to  do  so  much  about  the  Japanese  market  when  it  comes 
to  automobiles,  but  we  don't  seem  to  be  doing  anything  about  it. 
So  I  hope  that  is  very  high  on  your  agenda. 

Mr.  Robert  Gates  was  the  Director  of  CIA,  testified  last  year  be- 
fore the  Judiciary  Committee  that  we  maintain  a  close  liaison  with 
other  government  agencies  and  pass  along  information  relevant  to 
those  departments.  He  said  that,  and  I  am  quoting  him  now.  "Mon- 
itoring and  assessing  the  foreign  intelligence  threat  to  the  United 
States  economic  interests  is  likely  to  assume  greater  importance  for 
the  United  States  intelligence  community  in  the  future." 

Question  1:  How  do  you  respond  to  a  statement  like  that? 

Ambassador  Kantor.  Let  me  be  cautious,  I  would  be — I  would  be 
more  than  happy  in  executive  session  to  discuss  this  matter  with 
the  committee.  I  am  fully  prepared  to  not  only  answer  that  ques- 
tion but  go  into  some  detail,  but  I  don't  think  it  would  be  appro- 
priate in  open  session. 

Mrs.  Collins.  Well,  Mr.  Chairman,  I  hope  that  perhaps  we  can 
have  that  discussed  in  executive  session  because  I  want  to  know 
the  answer  to  that  question. 

The  second  question  relating  to  that:  Does  the  CIA  assist  you  in 
this  data  collection?  If  so,  what  kind  of  general  information  do  they 
provide? 

Now,  would  that  cause  you  to  be  cautious  as  well? 

Ambassador  Kantor.  I  think  that  and  I  would  hope  the  Con- 
gresswoman  would  agree  with  me,  that  I  think  it  would  be  inappro- 
priate for  me  in  open  session  to  discuss  that.  I  would  be  more  than 
happy  to  discuss  it  in  executive  session  and  go  into  it  in  some  de- 
tail as  appropriate. 

Mrs.  Collins.  In  an  executive  session  you  are  going  to  tell  us 
whether  or  not  the  Congress  will  be  able  to  assist  you  in  any  way 
in  improving  the  data  that  is  collected? 

Ambassador  Kantor.  I  would  be  happy  to. 

Mrs.  Collins.  Section  301(C)(2)(a)  of  the  Trade  Act  is  the  section 
that  we  have  reference  to  in  our  earlier  questions.  You  want  to  say 
something  about  it? 


20 

Ambassador  Kantor.  If  you  would  like  me  to  respond  in  writing 
for  the  record,  I  would  be  pleased  to  do  so. 

Mrs.  Collins.  Would  you  please  respond  in  writing. 

[Ambassador  Kantor's  responses  to  Mrs.  Collins  questions  may 
be  foimd  in  the  appendix.] 

Mrs.  Collins.  Mr.  Chairman,  I  do  know  that  you  like  to  have  all 
the  responses  in  writing  done  within  5  working  days;  is  that  a  fact? 

Mr.  Conyers.  Unless  the  Ambassador  is  out  of  the  country  and 
his  staff  is  not  available  to  respond. 

Mrs.  Collins.  Well,  we  would  appreciate  that,  Mr.  Ambassador. 
Some  more  questions,  if  I  may. 

Is  it  true  that  there  has  been  an  agreement  reached  among 
GATT  negotiators  to  postpone  reaching  any  agreement  on  basic 
telecommunications  for  2  years  after  the  conclusion  of  the  GATT 
Round? 

Ambassador  Kantor.  No. 

Mrs.  Collins.  That  is  not  the  case? 

Ambassador  Kantor.  That  is  not  the  case. 

Mrs.  Collins.  Well,  what  is  the  timeframe?  Is  there  any  time- 
frame? 

Ambassador  Kantor.  We  are  in  the — we  are  pursuing  those  ne- 
gotiations now.  We  would  like  to  finish  them  as  quickly  as  possible. 
In  my  meetings  with  Sir  Leon  Britain,  the  trade  negotiator  for  the 
European  Community,  we  have  attempted  to  set  the  end  of  the 
year  as  the  timeframe  to  end  the  basic  telecommunications  negotia- 
tions. 

Now,  where  you  may  get  the  2  years,  let  me  just  say,  the  prelimi- 
nary agreement  we  reached  with  the  European  Community  opened 
for  the  first  time  the  heavy  electrical  equipment  market  and  now, 
of  course,  we  have  opened  parts  of  the  telecommunications  market 
as  well  given  our  understanding  with  the  German  Government 
today. 

It  goes  for  2  years.  That  was  a  temporary  agreement  with  our 
understanding  we  would  reach  a  telecommunications  agreement 
well  within  that  period  and  that  is  where  you  may  get  the  2  years 
from. 

Mrs.  Collins.  Well,  the  time  lapses  that  I  see  here  caused  me 
some  concern,  because  it  seems  to  me  that  they  would  be  insuring 
that  the  foreign  telecommunications  firm  would  still  have  a  greater 
market  share  in  the  United  States  and  that  the  American  telecom 
firms  would  have  to  be  denied  access  abroad. 

Ambassador  Kantor.  We  invoked  sanction  also  the  first  time 
under  title  VII,  as  you  know,  against  the  European  Community  as 
a  result  of  their  not  opening  their  telecommunications  market.  This 
is  the  first  time  since  this  passed,  this  part  of  the  1988  act,  that 
that  has  been  done. 

No.  2,  as  a  result,  four  countries — four  of  the  12 — have  opened 
their  telecommunications  market.  Greece,  Spain,  Portugal,  and 
today  the  Germans  reached  an  understanding  with  us  to  open  their 
telecommunications  market  and  so,  therefore,  we  think  we  are 
making  some  progress. 

Let  me  also  indicate,  though,  we  have  not  made  enough  progress 
and  we  believe  that  the  sanctions  were  warranted  in  this  situation, 
given  the  fact  that  8  of  the  12  countries  have  invoked  article  29 
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have  not  opened  their  market  and  are  using  that  discriminatory 
provision  with  regard  to  telecommunications. 

Mrs.  Collins.  Just  a  final  question  in  that  regard,  and  that  is: 
Do  we  continue  to  have  the  right  to  impose  sanctions  during  the 
period  of  time  that  we  have  talked  about? 

Ambassador  Kantor.  Well,  we  have  already  invoked  sanctions. 
We  opened  up  the  heavy  electrical  equipment  market.  We  have  im- 
posed sanctions  with  regard  to  telecommunications.  There  is  no 
other  area 

Mrs.  Collins.  Now  it  is  in  cement? 

Ambassador  Kantor.  It  is  in  cement  for  2  years  unless  other 
countries  follow  Germany's  lead.  Germany  came  into  the  United 
States  as  a  result  of  some  discussions  and  distinguished  work  by 
this  staff  and  some  meetings  I  had  in  Paris  and  have  agreed  with 
us  to  open  their  telecommunications  market  and  not  invoke  article 
29. 

And  that  is  a  welcome 

Mrs.  Collins.  Our  GATT  partners  criticized  the  United  States 
for  our  position  and  in  this  regard 

Ambassador  Kantor.  I'm  sorry.  I  apologize.  I  didn't  hear  you. 

Mrs.  Collins.  It  is  my  understanding  that  our  GATT  partners 
criticized  the  United  States  for  our  position.  The  United  States  said 
it  would  take  a  derogation  in  this  matter.  Is  that  a  case? 

Ambassador  Kantor.  I  am  not  sure  who  you  are  referring  to  in 
that  regard. 

Mrs.  Collins.  On  the  services  agreement  in  the  Uruguay  Round. 

Ambassador  Kantor.  The  services  agreement  in  the  Uruguay 
Round.  We  are  in  the  middle  of  a  market  access  discussion,  which 
services  are  a  part  of,  in  trying  to  reach  a  market  access  package 
prior  to  the  G-7  in  Tokyo  in  order  to  give  new  and  renewed  impe- 
tus in  the  round  in  order  to  open  markets  around  the  world. 

Obviously,  service  is  a  part  of  that.  But  the  telecom  discussions 
go  forward  as  well.  I  am  not  familiar  with  the  gentleman  you  men- 
tioned. 

Mrs.  Collins.  Is  the  basic  telecom  a  part  of  that  agreement? 

Ambassador  Kantor.  Well,  we  don't  have  an  agreement  yet. 
Basic  telecom  is  a  separate  execution,  but  it  follows  on  a  parallel 
track  with  the  Uruguay  Round  discussions. 

Mrs.  Collins.  What  is  the  day  like  for  the  basic  telecom. 

Ambassador  Kantor.  As  I  said,  we  are  trying  to  finish  it  by  the 
end  of  year,  we  are  trying  to  finish  the  Uruguay  Round. 

Mrs.  Collins.  OK  Mr.  Chairman,  I  hope  that  we  can  have  that 
executive  session  meeting  regarding  the  monitoring  and  assessing 
of  foreign  intelligence  threat  to  U.S.  economic  interest  sometime 
very,  very  shortly  because  I  am  very  interested  in  finding  out, 
whether  there  is  the  kind  of  response  to  this  question  that  I  think 
I  would  like  to  receive  and,  therefore,  I  yield  back  the  balance  of 
my  time. 

Mr.  Conyers.  Thank  you  very  much,  Mrs.  Collins. 

I  have  been  discussing  this  matter  with  the  ranking  minority 
member  of  the  committee  and  we  will  take  it  under  advisement. 
You  have  not  made  me  happy  by  eliciting  from  the  Ambassador 
that  we  may  be  mucking  around  with  the  CIA  in  the  economic 
field. 
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You  know,  Gates  came  over  to  Judiciary  to  sell  us  on  the  need 
for  economic  not  sabotage,  but  whatever  it  is,  I  mean  the  last  thing 
we  need  tooling  around  in  economic  international  activities  is  the 
CIA.  I  mean  that  is  about  the  last  thing  we  need. 

And  I  hope  that  Jim  Woolsey  is  sensitive  to  the  fact  that  that  is 
not  their  mission  and  because  we  don't  have  the  commies  to  fight 
anymore,  that  he  has  got  to  invent  new  things  to  keep  jobs  over 
there.  I  mean,  that  would  be  very  bad  news. 

Now,  Mrs.  Collins  raised  another  question  that  is  going  to  send 
me  back  to  my  very  good  staff.  Where  is  it  written  in  a  Democratic 
society  that  independent  agencies  can  snub  their  nose  at  the  Am- 
bassador on  trade?  I  mean,  if  the  FCC  can  do  it,  I  am  very  much 
afraid  to  ask  who  else  can  do  it. 

As  you  know,  Mickey,  we — the  most  that  we  were  doing  for  a 
long  time  was  selling  weapons  and  entertainment.  Now,  if  the  FCC 
has  got  a  free  pass  on  us  trying  to  get  a  global  fix  on  international 
trade,  good  night. 

I  mean,  what  percentage  of  U.S.  international  trade  do  we  have 
if  the  FCC  is  excluded?  Then  that  means  other  independent  agen- 
cies. How  come? 

Ambassador  Kantor.  Well,  in  some  ways,  they  don't  get  in  the 
way.  For  instance,  let  me  take  the  NAFTA,  for  example.  The 
NAFTA  opens  up  a  $6  billion  telecommunications  market  in  Mexico 
for  the  first  time  to  U.S.  suppliers.  It  is  a  major  market,  obviously, 
and  one  we  hope  we  can  take  advantage  of. 

Obviously,  we  have  been  able  to  take  advantage  of  lower  tariff 
barriers  and  lower  nontariff  barriers  in  Mexico  over  the  last  6 
years  to  our  advantage  and  then  have  a  trade  surplus  where  we 
used  to  have  a  trade  deficit  and  have  grown  a  number  of  jobs.  And 
so  as  we  might  have  some,  as  I  think,  more  than  gently  put  a  dis- 
location with  other  agencies. 

We  have  in  this  administration  a  coordinated  approach  to  trade. 
Certainly  Treasury,  Commerce,  State,  USTR,  Council  of  Economic 
Advisors,  Agriculture,  and  others  have  been  extremely  coordinated 
in  this  area. 

We  believe  we  have  made  progress  and  will  continue  to  do  so. 
Obviously,  there  may  be  decisions  by  an  independent  agency  of  is- 
sues that  could  go  counter  to  our  policies  and  that  would  be  a  dif- 
ficult situation,  I  agree. 

Mr.  Conyers.  Well,  there  ought  to  be  a  law.  I  mean,  we  don't 
make  donuts  here.  I  mean,  I  don't  feel  comfortable  with  you  having 
to  run  around  the  world  negotiating  with  everybody  and  their 
brother  and  you  come  back  home  and  FCC  says,  well,  forget  that. 

And  finally,  a  friendly  comment,  you  know  we  are  good  friends, 
right.  You  know,  NAFTA  is  almost  dead  on  arrival  in  the  Congress, 
sir.  I  hate  to  tell  you  that.  And  it  is  not  going  to  be  fixed  up  with 
some  side  agreements.  I  mean,  if  you  only  have  a  corpse,  you  can- 
not fix  the  arms  and  the  legs  and,  well,  say,  we  are  going  to  get 
this  in  good  shape. 

I  can  tell  you  this,  as  a  friend  and  supporter  of  the  administra- 
tion, that  package  that  Mrs.  Hillary  Rodham  Clinton  is  putting  to- 
gether with  300  guys  in  the  rooms  in  the  executive  building  about 
health  care,  forget  it.  That  is  not  in  your  department. 
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Ambassador  Kantor.  Thank  goodness  it  is  something  I  don't 
have  to  deal  with. 

Mr.  Conyers.  We  keep  getting  these  lemons  coming  down  here. 
I  have  got  to  bring  home  some  jobs  and  employment  in  the  middle 
west,  not  to  mention  the  United  States  of  America.  I  have  got  to 
deliver  a  health  care  system,  not  something  cooked  up  by  Stanford 
University  economists  about  managed  competition  and  that  the 
American  people  are  over  using  their  health  care  system. 

Ambassador  Kantor.  I  have  one — not  to  get  into  a  lengthy  and 
take  the  committee's  time  on  an  issue — but  my  clients  in  this  job 
are  American  workers  and  we  mean  to  grow  jobs  as  a  result  of 
what  we  do.  You  and  I  may  disagree  on  trie  NAFTA  and  the  sup- 
plemental agreements,  I  don't  think  we  are  resuscitating  a  corpse 
at  all.  I  think  the  evidence  is  clear  the  other  way,  what  happened 
since  Mexico  lowered  its  tariff  barriers  and  nontariff  barriers,  we 
have  grown  a  huge  number  of  jobs  in  this  country.  That  is  my  first 
and  only  consideration:  Does  it  create  jobs  for  American  workers? 
If  it  doesn't,  we  won't  send  it  down  here.  If  it  does,  we  will  come 
down  and  fight  for  it. 

Mr.  Conyers.  That  is  fair  enough.  Then  we  agree  in  principle, 
we  are  just  trying  to  sort  out  the  facts. 

Ambassador  Kantor.  Exactly. 

Mr,  Conyers.  OK  Well,  I  am  holding  a  couple  of  hearings  on  it 
and  you  may  not  choose  to  be  a  witness. 

Ambassador  Kantor.  Mr.  Chairman,  whenever  you  ask  me  to 
come  up  here,  I  will  be  a  witness. 

Mr.  Conyers.  You  may  want  to  see  where  these  hearings  are 
going  before  you  volunteer.  Ross  Perot  may  end  up  following  you, 
not  that  that  strikes  fear  in  the  heart  of  the  Trade  Ambassador. 
As  a  matter  of  fact,  he  has  already  been  here  and  in  the  Senate, 
too.  But  I  think  we  are  agreed  on  the  objective. 

You  know,  you  didn't  invent  NAFTA,  you  don't  have  to  take  any 
responsibility  for  it.  That  was  left  over.  That  was  on  your  plate 
when  you  arrived.  It  isn't  your  fault. 

Ambassador  Kantor.  This  President  on  October  4,  1992,  in 
North  Carolina  did,  I  think,  a  courageous  thing.  He  supported 
NAFTA  with  the  supplemental  agreements,  also  with  border  clean- 
up and  trade  adjustment  assistance  and  safeguards  against  surges 
and  other  protections. 

He  believes  strongly  that  it  is  one  very  important  way  to  grow 
jobs  in  this  country  and  to  be  more  competitive,  to  build  the  largest 
free  market  in  the  world.  You  know  we  are  no  longer  the  largest 
market  in  the  world,  the  European  Community  is.  We  need  to  be 
more  competitive. 

We  need  to  be  competitive  with  Japan  whose  user  investment, 
frankly  the  investment  opportunities  in  Asia  to  build  their  market 
opportunities  there.  The  European  Community  obviously  is  build- 
ing their  market  opportunities  with  each  other.  We  believe  we  need 
to  build  an  America  free  trade  area  that  will  do  the  same  for  Amer- 
ican workers  and  American  business  and  that  is  what  we  are 
about. 

Now,  you  and  I  may  disagree  on  the  facts.  We  may  even  disagree 
when  he  finally  come  back  here  with  the  supplemental  agreements 
and  the  implementation  legislation  in  the  NAFTA.  But  we  don't 
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disagree,  and  we  are  on  the  same  wavelength  as  we  always  have 
been  for  years  about  growing  jobs  in  this  country. 

Mr.  Conyers.  We  are  in  agreement.  That  was  the  same  Gov- 
ernor that  said  that  Haitians  ought  to  be  able  to  leave  their  coun- 
try and  that  Aristide  ought  to  be  restored. 

Ambassador  Kantor.  The  President  of  the  United  States  has 
stuck  to  his  guns  on  the  NAFTA.  He  restated  on  December  17  and 
February  6  in  three  press  conferences  and  speech  at  the  IMF.  We 
mean  to  stick  by  it. 

Mr.  Conyers.  Thank  you  sir.  You  have  been  generous  with  your 
time  and  we  appreciate  your  comments. 

Ambassador  Kantor.  Thank  you,  Mr.  Chairman.  It  is  always  a 
pleasure  and  always  appreciate  it.  I  thank  you  for  your  kind  com- 
ments. 

Mr.  Conyers.  Thank  you. 

We  will  stay  in  recess  until  this  vote  is  disposed  of  and  start  with 
our  panel  one. 

[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order.jim 

We  are  delighted  to  have  the  manager  of  international  affairs  of 
the  National  Electrical  Manufacturers  Association,  Mr.  Kyle  Pitsor 
here;  the  president  of  the  Telecommunications  Industry  Associa- 
tion, Mr.  Allen  Frischkorn,  Jr.;  the  strategy  officer  of  the  AT&T 
network  systems,  Dr.  John  Miller;  and  our  first  witness  will  be  the 
council  of  international  trade  and  investments  to  the  General  Elec- 
tric Co.,  Ms.  Patricia  Sherman. 

We  welcome  you  all.  We  will  incorporate  your  testimony,  written 
in  full,  into  the  record  and  allow  you  to  make  whatever  oral  com- 
ments you  choose. 

STATEMENT  OF  PATRICIA  A.  SHERMAN,  COUNSEL,  INTER- 
NATIONAL TRADE  AND  INVESTMENTS,  GENERAL  ELECTRIC 
CO. 

Ms.  Sherman.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  Patricia  Sherman,  counsel  for  international 
trade  and  investment  for  General  Electric  Co. 

I  would  like  to  thank  you,  Mr.  Chairman,  and  the  members  of 
this  subcommittee,  for  the  opportunity  to  appear  before  you  today. 
As  you  may  know,  the  subject  of  discriminatory  procurement  prac- 
tices by  foreign  governments  has  been  of  major  concern  to  General 
Electric  and  to  its  industrial  and  power  systems  business  for  many 
years. 

We  appreciate  the  subcommittee's  continuing  interest  and  sup- 
port for  the  effort  to  end  decades  of  discrimination  against  U.S. 
manufacturers  in  this  important  sector  of  the  American  economy. 

GE  industrial  and  power  systems  is  a  major  manufacturer  of 
steam  turbines,  gas  turbines,  and  combined  cycle  systems  for  power 
production  with  worldwide  sales  of  $6  billion  and  33,000  employ- 
ees. More  than  5,000  steam  turbine  power  generating  systems  have 
been  shipped  to  customers  around  the  globe,  and  this  includes  ship- 
ments to  Japan,  to  China,  to  Korea,  and  Taiwan. 

In  other  words,  Mr.  Chairman,  GE  steam  turbines  compete  suc- 
cessfully wherever  markets  are  open.  Yet  because  of  closed  EC 
markets,  we  have  been  unable  to  sell  a  single  steam  turbine  any- 
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where  in  the  European  Community — with  the  exception  of  Spain 
and,  more  recently,  the  United  Kingdom — in  more  than  40  years, 
in  other  words,  since  the  end  of  the  Marshall  plan. 

As  far  as  we  know,  no  U.S.  supplier  has  succeeded  in  penetrating 
the  EC  heavy  electrical  equipment  market  in  any  country  with  in- 
digenous steam  turbine  manufacturing  capacity.  With  the  January 
1,  1993,  effective  date  of  article  29  of  the  utilities  directive,  dis- 
crimination against  non-EC  suppliers  became  mandatory  in  all  EC 
member  states.  We  thus  faced  discrimination  even  in  the  United 
Kingdom,  a  market  just  recently  open  to  us. 

For  a  number  of  years  now,  this  subcommittee  has  made  evident 
its  concern  over  discriminatory  foreign  procurement  practices.  In 
the  past,  Dr.  Eugene  Zeltmann  of  GE's  industrial  and  power  sys- 
tems business  has  appeared  before  you,  Mr.  Chairman,  to  report  on 
the  continuing  exclusion  of  U.S.  equipment  suppliers  from  EC  mar- 
kets. 

Mr.  Conyers.  He  is  in  China  today? 

Ms.  Sherman.  He  is  indeed,  Mr.  Chairman.  He  is  trying  to  sell 
power  systems  equipment.  But  for  that,  I  can  assure  you,  he  would 
be  here  before  you  today. 

The  "buy-national"  policies  of  the  EC  member  states  and  the 
trade-distorting  impact  of  those  policies  have  been  well  documented 
in  Dr.  Zeltmann's  testimony,  in  the  National  Trade  Estimates  Re- 
port issued  annually  by  the  Office  of  the  U.S.  Trade  Representa- 
tive, and  in  the  community's  own  studies  such  as  the  Cecchini  Re- 
port. 

It  is,  therefore,  a  particular  pleasure  to  come  here  today  to  com- 
mend the  administration  on  obtaining  an  agreement  with  the  Euro- 
pean Community  to  open  markets  historically  closed  to  us.  General 
Electric  sees  the  administration's  recently  concluded  memorandum 
of  understanding  as  a  critical  step  toward  ending  decades  of  dis- 
crimination against  U.S.  equipment  suppliers.  We  also  welcome  the 
agreement  as  a  tangible  expression  of  the  renewed  commitment  on 
the  part  of  both  the  United  States  and  the  European  Community 
to  conclude  a  GATT  Agreement  on  government  procurement  which 
covers  heavy  electrical  equipment. 

Indeed,  Mr.  Chairman,  General  Electric's  efforts  to  see  GATT 
disciplines  extended  to  heavy  electrical  procurement  predate  the 
Tokyo  Round.  And  we  continue  to  strongly  support  the  expansion 
of  a  government  procurement  code  to  include  heavy  electrical  pro- 
curement. 

To  give  you  a  sense  of  what  an  open  market  for  U.S.  exports  of 
steam  turbine  generating  equipment  could  mean  for  GE  and  for  its 
U.S.  suppliers,  the  EC  market  represents,  for  us,  about  20  percent 
of  the  free  world  market.  According  to  our  estimates,  the  lost  mar- 
ket opportunities  for  U.S.  manufacturers  of  steam  turbines 
amounted  to  more  than  $20  billion  for  the  time  period  1960  to 
1985.  This  was  a  time  when  the  European  Community's  domestic 
manufacturers  were  the  exclusive  suppliers  in  their  home  country 
markets.  And  from  1986  through  1991,  our  data  show  lost  market 
opportunities  totaling  $3.6  billion. 

Mr.  Chairman,  if  U.S.  suppliers  had  obtained  even  a  modest  10 
percent  of  that  market,  hundreds,  if  not  thousands,  of  American 
jobs  would  have  been  created  or  sustained.  In  contrast,  during  this 
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same  5-year  period,  EC  suppliers  sold  $500  million  worth  of  steam 
turbine  equipment  in  the  United  States,  and  they  enjoyed  an  aver- 
age U.S.  market  share  of  over  25  percent.  And  just  to  remind  us 
all,  our  sales  of  steam  turbines  at  this  same  period  were  zero. 

Mr.  Chairman,  you  have  asked  us  to  discuss  title  VII  of  the  Om- 
nibus Trade  and  Competitiveness  Act  of  1988. 

Title  VII,  it  is  clear,  has  been  a  key  element  in  the  progress  that 
has  been  achieved  to  date.  The  United  States-European  Commu- 
nity agreement,  on  heavy  electrical  procurement,  which  was 
reached  April  22  and  signed  on  May  25,  is  a  direct  product  of  title 
VII;  of  the  continuing  interest  of  this  subcommittee  over  the  5-year 
process  that  it  has  taken;  and  of  the  unmistakable  resolve  of  Am- 
bassador Kantor  to  open  EC  procurement  markets  to  U.S.  suppli- 
ers. 

Under  the  MOU,  all  U.S. -origin  goods  above  established  thresh- 
olds are  to  be  afforded  nondiscriminatory  treatment  in  purchases 
by  EC  utilities.  Services  are  to  be  included  as  of  July  1  when  the 
EC  services  directive  takes  effect.  In  return,  the  United  States  has 
agreed  to  waive  "Buy  America"  provisions  for  nondefense  purchases 
of  EC-origin  goods — and  as  of  July  1,  for  services — by  56  listed  ex- 
ecutive branch  departments  and  agencies,  and  by  the  Federal  enti- 
ties in  the  electric  power  sector. 

As  the  subcommittee  will  appreciate,  General  Electric  has  a  keen 
interest  in  seeing  the  effective  implementation  of  the  agreement  on 
heavy  electrical  procurement  by  the  European  Community  and  also 
by  its  member  states. 

Mr.  Conyers.  Forgive  me.  Could  you  work  toward  a  conclusion. 

Ms.  Sherman.  Oh.  I  am  sorry,  Mr.  Chairman.  To  wrap  up  quick- 
ly, we  are  greatly  encouraged  by  the  developments  to  date.  I  would 
just  like  to  mention  that  I  traveled  to  Germany  with  colleagues  to 
meet  with  Ambassador  Kimmit,  to  meet  with  officials  from  the  Ger- 
man ministries  to  see  what  this  progress  had  been  to  date  in  terms 
of  implementing  the  agreement  and  what  their  plans  were,  and 
that  we  returned  from  those  meetings  convinced  that  U.S.  export- 
ers have  not  only  the  active  support  of  our  government's  represent- 
atives, but  also,  at  lasl^and  I  might  say  at  long  last— the  full  at- 
tention of  the  German  authorities.  And  I  think  the  agreement  that 
was  announced  today,  the  further  agreement,  is  evidence  of  that. 

We  are  greatly  encouraged  by  these  developments.  But,  of  course, 
the  process  is  by  no  means  over.  And  we  will  be  watching  very 
carefully  to  see  how  these  agreements  are  implemented.  And  we 
look  forward  to  the  next  stage  in  this  conclusion,  hopefully  a  GATT 
Agreement,  that  will  cover  heavy  electrical  procurement. 

Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you,  Attorney  Sherman. 

(The  prepared  statement  of  Ms.  Sherman  follows:] 
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Mr.  Chairman,  I  am  Patricia  Sherman,  Counsel  for  International  Trade  and 
Investment  for  General  Electric  Company.    I  would  like  to  thank  you,  Mr.  Chairman, 
and  the  members  of  this  Subcommittee  for  the  opportunity  to  appear  before  you 
today.    As  you  may  know,  the  subject  of  discriminatory  procurement  practices  by 
foreign  governments  has  been  of  major  concern  to  General  Electric  and  its 
Industrial  and  Power  Systems  Business  for  many  years.    We  appreciate  the 
Subcommittee's  continuing  interest  and  support  for  the  effort  to  end  decades  of 
discrimination  against  U.S.  manufacturers  in  this  important  sector  of  the  American 
economy. 

GE  Industrial  and  Power  Systems  is  a  major  manufacturer  of  steam  turbines, 
gas  turbines  and  combined  cycle  systems  for  power  production,  with  worldwide 
sales  of  $6  billion  and  33,000  employees.    More  than  5,000  steam  turbine  power 
generating  systems  have  been  shipped  to  customers  around  the  globe,  including 
Japan,  China,  Korea  and  Taiwan.    GE  steam  turbines  compete  successfully 
wherever  markets  are  open.    Yet  because  of  closed  EC  markets,  we  have  been 
unable  to  sell  a  single  steam  turbine  anywhere  in  the  European  Community  --  with 
the  exception  of  Spain  and,  more  recently,  the  U.K.  --  in  more  than  forty  years. 
As  far  as  we  know,  no  U.S.  supplier  has  succeeded  in  penetrating  the  EC  heavy 
electrical  equipment  market  in  any  country  with  indigenous  steam  turbine 
manufacturing  capacity.    With  the  January  1,  1993  effective  date  of  Article  29  of 
the  Utilities  Directive,  discrimination  against  non-EC  suppliers  became  mandatory  in 
all  EC  Member  States.   We  thus  faced  discrimination  even  in  the  United  Kingdom,  a 
market  previously  open  to  us. 

For  a  number  of  years  now,  this  Subcommittee  has  made  evident  its  concern 
over  discriminatory  foreign  procurement  practices.    In  the  past.  Dr.  Eugene 
Zeltmann  of  GE's  Industrial  and  Power  Systems  Business  has  appeared  before  you, 
Mr.  Chairman,  to  report  on  the  continuing  exclusion  of  U.S.  equipment  suppliers 
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from  EC  markets.    The  "buy-national"  policies  of  the  EC  Member  States  and  the 
trade-distorting  impact  of  those  policies  have  been  well-documented  in  that 
testimony,    in  the  National  Trade  Estimates  Report  issued  annually  by  the  office  of 
the  United  States  Trade  Representative,  and  in  the  Community's  own  studies  such 
as  the  Cecchini  Report. 

It  is,  therefore,  a  particular  pleasure  to  come  here  today  to  commend  the 
Administration  on  obtaining  an  Agreement  with  the  EC  to  open  markets  historically 
closed  to  us.    General  Electric  sees  the  Administration's  recently-concluded 
Memorandum  of  Understanding  (MOU)  with  the  European  Community  as  a  critical 
step  toward  ending  decades  of  discrimination  against  U.S.  equipment  suppliers. 
We  also  welcome  the  Agreement  as  a  tangible  expression  of  the  renewed 
commitment  on  the  part  of  both  the  U.S.  and  the  EC  to  conclude  a  GATT 
agreement  on  Government  Procurement  covering  heavy  electrical  equipment. 

General  Electric's  efforts  to  see  GATT  disciplines  extended  to  heavy 
electrical  procurement  pre-date  the  Tokyo  Round.    We  continue  to  strongly  support 
the  expansion  of  the  Government  Procurement  Code  to  include  heavy  electrical 
procurement. 

To  give  you  a  sense  of  what  an  open  market  for  U.S.  exports  of  steam 
turbine  generating  equipment  could  mean  for  GE  and  its  U.S.  suppliers,  the  EC 
market  represents  about  20%  of  the  "Free  World"  market  for  steam  turbines 
(excluding  China,  Central  Europe  and  the  former  USSR).    According  to  our 
estimates,  the  lost  market  opportunities  for  U.S.  manufacturers  of  steam  turbines 
amounted  to  more  than  $20  billion  for  the  time  period  1960  to  1985,  when  the 
EC's  domestic  manufacturers  were  the  exclusive  suppliers  in  their  home  country 
markets.    From  1986  through  1991,  our  data  show  lost  market  opportunities 
totalling  $3.6  billion.    If  U.S.  suppliers  had  had  even  a  modest  10  percent  of  this 
market,  hundreds  of  American  jobs  would  have  been  created  or  sustained.    In 
contrast,  during  this  same  five-year  period  EC  suppliers  sold  $500  million  in  steam 
turbine  equipment  in  the  United  States  and  enjoyed  an  average  U.S.  market  share 
of  over  25  per  cent. 

Title  VII  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  has  been  a 
key  element  in  the  progress  achieved  to  date.    The  U.S. -EC  Agreement  on  heavy 
electrical  procurement  reached  April  22,  1 993  and  signed  on  May  25  is  the  direct 
product  of  Title  VII,  of  the  continuing  interest  of  this  Subcommittee  over  the  five- 
year  process,  and  of  the  unmistakable  resolve  of  Ambassador  Kantor  to  open  EC 
procurement  markets  to  U.S.  suppliers. 

Under  the  MOU,  all  U.S. -origin  goods  above  established  thresholds  are  to  be 
afforded  non-discriminatory  treatment  in  purchases  by  EC  utilities.  Services  are  to 
be  included  as  of  July  1,  when  the  EC's  Services  Directive  takes  effect.    In  return. 
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the  U.S  has  agreed  to  waive  Buy  America  provisions  for  non-defense  purchases  of 
EC-origin  goods  (and,  as  of  July  1 ,  services)  by  56  listed  Executive  Branch 
departments  and  agencies,  and  by  federal  entities  in  the  electric  power  sector. 

As  the  Subcommittee  will  appreciate.  General  Electric  has  a  keen  interest  in 
seeing  the  effective  implementation  of  the  Agreement  on  heavy  electrical 
procurement  by  the  EC  and  by  its  Member  States.    Several  weeks  ago,  I  travelled 
to  Germany  with  colleagues  from  GE's  Industrial  and  Power  Systems  Business  to 
meet  with  Ambassador  Kimmitt  and  his  staff,  and  with  officials  from  three  separate 
German  ministries  (including  Chancellor  Kohl's  own  office)  to  review  the  status  of 
the  U.S. -EC  Agreement  and  to  assess  German  efforts  to  implement  it.    My 
colleagues  and  I  left  those  meetings  convinced  that  U.S.  exporters  have  not  only 
the  active  support  of  our  government's  representatives  but  also  -  at  last  -  the  full 
attention  of  the  German  authorities. 

We  are  greatly  encouraged  by  these  recent  developments;  we  are  also  aware 
that  the  implementation  process  is  by  no  means  over  -  in  terms  of  the  full 
compliance  by  Germany  and  other  EC  Member  States  with  either  the  internal  rules 
or  the  U.S. -EC  Agreement.    With  over  $7  billion  in  overall  sales  in  Europe,  the 
General  Electric   Company  has  a  strong  interest  in  the  preservation  of  a  healthy 
U.S. -EC  trade  relationship.    We  believe  that  open  EC  procurement  markets  are 
critical  for  U.S. -EC  trade  relations,  for  the  credibility  of  the  multilateral  GATT 
process  and,  indeed,  for  the  successful  completion  of  the  European  Community's 
own  internal  market  program.    It  is  our  hope  that,  having  agreed  to  what 
Ambassador  Kantor  has  referred  to  as  a  "downpayment  toward  an  expanded 
Government  Procurement  Code,"  our  negotiators  can  build  on  this  important  first 
stage  and  conclude  a  Code  agreement.     However,  until  EC  procurement  markets 
are  demonstrably  open  to  U.S.  heavy  electrical  equipment  exporters,  we  would 
oppose  the  granting  of  any  further  concessions. 

In  closing,  we  commend  Ambassador  Kantor  for  his  success  to  date  in 
opening  historically-closed  EC  procurement  markets.    Mr.  Chairman,  we  thank  you 
and  the  members  of  the  Subcommittee  for  the  leadership  you  have  shown  over  the 
years  on  an  issue  so  important  to  the  international  competitiveness  of  the  U.S. 
manufacturing  sector. 
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Mr.  Conyers.  Mr.  John  Miller. 

STATEMENT  OF  JOHN  MILLER,  NETWORK  SYSTEMS  STRATEGY 

OFFICER,  AT&T 

Mr.  Miller.  Good  afternoon,  Mr.  Chairman,  members  of  the 
committee.  My  name  is  John  Miller,  and  I  am  the  network  systems 
strategy  officer  at  AT&T.  Network  systems  is  the  unit  of  AT&T 
that  designs  and  sells  telecommunications  equipment  to  the  world's 
service  providers. 

AT&T  is  grateful  for  this  opportunity  to  address  the  subcommit- 
tee on  the  topic  of  title  VII  as  well  as  the  restrictions  we  see 
around  the  world  for  our  business. 

I  will  be  brief  and  limit  my  comments  to  a  few  key  items.  First, 
we  believe  that  the  Congress  had  the  right  idea  when  it  passed  the 
Trade  Act  and,  specifically,  title  VII,  and  believe  that  this  adminis- 
tration should  be  commended  for  its  vigor  in  pursuing  it. 

Moreover,  the  Congress,  this  committee,  and  the  chairman  have 
been  particularly  supportive  of  my  company's  efforts  in  opening  re- 
stricted markets  around  the  world. 

Second,  in  spite  of  the  commendable  efforts  to  open  EC  public 
procurement  markets,  we  are  really  not  much  better  off  today  than 
we  were  in  1988  when  the  law  was  passed.  For  example,  competi- 
tive access  to  Europe's  two  largest  markets,  Germany  and  France, 
is  still  a  major  concern  for  AT&T.  I  must  say  that  we  certainly  wel- 
come Ambassador  Kantor's  remarks  earlier  about  the  German 
opening.  And  we  will  watch  and  see  how  that  goes.  And  while  steps 
to  date,  including  the  initiation  of  retaliatory  action  are  appre- 
ciated, we  must  not  lose  sight  of  the  fact  that  our  shared  goal  was 
to  open  the  market. 

It  is  important  to  keep  in  mind  that  the  market  conditions  be- 
tween the  United  States  and  Europe  are  asymmetrical.  What  we 
mean  by  that  asymmetry  is  that,  in  the  United  States,  of  course, 
the  telecom  industry  is  privately  owned,  fiercely  competitive,  and 
driven  by  the  forces  of  the  marketplace.  In  Europe  the  industry  is 
government  owned,  a  monopoly  or  exclusively  franchised. 

Third,  beyond  the  obvious  restrictions  on  equipment  suppliers,  a 
serious  problem  also  exists  in  the  area  of  telecommunications  serv- 
ices. And  we  believe  that  could  do  tremendous  damage  to  our  inter- 
national competitive  position  and  to  the  whole  of  the  U.S.  economy. 
Here,  too,  the  market  asymmetry  problem  manifests  itself;  the  U.S. 
market  is  open  and  robustly  competitive,  and  the  European  market 
is  largely  closed  and  monopolistic. 

Finally,  while  AT&T  is  grateful  for  what  has  been  done  to  date, 
we  just  haven't  reached  our  shared  goal  of  open  competition  in  the 
European  Community.  Both  Congress  and  the  administration  must 
redouble  its  efforts  to  reach  an  acceptable  market  access  agree- 
ment. 

We  have  reached  these  conclusions,  or  these  lessons,  from  work- 
ing in  the  marketplace.  Open  competition  in  the  U.S.  telecommuni- 
cation environment,  of  course,  has  led  to  a  rush  of  new  entrants, 
an  understandable  result  given  the  size  and  opportunity  of  our 
market  and  the  vitality  of  the  market. 

We  simply  opened  our  markets,  and  all  the  entrants  came  rush- 
ing in,  hundreds  of  companies  selling  telecom  equipment  and  serv- 
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ices  in  a  state  of  vigorous  competition.  Many  of  these  companies 
are  foreign  owned  or  controlled.  Of  course,  that  is  OK  under  most 
conditions.  The  United  States  has  always  encouraged  a  liberal 
world  trading  order,  including  openness  to  foreign  investment. 

Frankly,  this  openness  really  constituted  an  enormous  unilateral 
trade  concession  to  our  trading  partners.  While  we  are  opening  our 
borders  to  foreign  interests,  most  of  our  trading  partners,  including 
the  Europeans,  are  keeping  theirs  closed.  The  European  Commu- 
nity has  begun  to  open  markets  mostly  on  the  margin.  Their  pace 
has  been  extremely  slow;  and  the  laws  they  have  passed,  like  the 
utilities  directive,  certainly  contain  highly  restrictive  provisions. 

We  believe  the  result  is  a  massive  imbalance  in  the  market  op- 
portunity, what  I  referred  to  earlier  as  asymmetry.  And  in  and  of 
itself,,  of  course,  the  imbalance  isn't  really  a  problem  unless  it  is  ar- 
tificially determined  rather  than  a  result  of  open  competition  of  win 
and  lose. 

Today,  many  foreign  telecommunications  companies  have  estab- 
lished themselves  in  the  United  States  having  successfully  created 
barriers  to  competitive  entry  into  their  home  markets.  Or,  put  dif- 
ferently, we  believe  foreign  competitors  have  come  to  the  United 
States  using  monopoly  profits  to  finance  their  ventures  in  the  com- 
petitive U.S.  market. 

Typically,  the  foreign  service  providers  have  very  high  rates. 
These  same  service  providers  then  buy  from  their  captive  provid- 
ers. These  profits  are  then  used  to  enter  our  competitive  market. 

An  example  of  what  happens  is  shown  in  the  next  two  charts.  My 
colleague,  Carolyn  Boyd,  will  help.  First,  today,  well  over  half  of 
the  switching  sold  in  the  United  States  are  sourced  from  foreign- 
owned  companies  whose  own  home  markets  are  closed  to  U.S. 
switches. 

Over  the  last  20  years,  AT&T's  share  of  the  U.S.  switch  market 
has  continued  to  shrink  through  open  and  competitive  activity, 
while  the  sanctuary  markets  of  our  competitors,  as  shown  in  this 
next  chart,  have  remained  closed  to  outsiders. 

The  point  is  simple:  It  is  not  competition  that  bothers  us.  It  is 
that  our  competitors  live  in  a  protected  environment,  not  subject  to 
the  open  competitive  discipline  of  the  market. 

In  the  services  area,  a  similar  phenomenon  has  begun.  And  while 
foreign  penetration  of  the  United  States  is  much  less  evident  today 
than  it  is  in  equipment,  its  potential  impact  is  even  greater. 

Here,  again,  monopoly  profits  of  these  service  providers  can  sup- 
port an  export  subsidy  to  both  the  service  monopolies  and  their  na- 
tional suppliers.  We  believe  it  is  especially  important  that  we  come 
to  grips  with  this  soon. 

Mr.  Chairman,  we  deeply  appreciate  the  chance  to  come  before 
you  today  and  address  the  committee.  In  the  final  analysis,  our 
success  or  failure  in  this  endeavor  will  be  based  on  one  simple 
measure:  Whether  or  not  we  are  able  to  compete  in  the  home  mar- 
kets of  our  competitors. 

There  are  several  things  the  committee  might  do  to  assist. 

First,  it  could  encourage  and  exhort  the  administration  to  reach 
a  negotiated  agreement  on  telecommunications  access,  as  we  heard 
about  for  today.  \ 
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Second,  make  certain  that  when  a  GATT  Agreement  comes  be- 
fore you  later  this  year,  it  includes  a  government  procurement  code 
including  the  telecommunications  sector  that  covers  foreign  service 
providers,  unless,  of  course,  there  has  been  a  bilateral  agreement 
beforehand. 

Third,  make  certain  that  the  GATT  Agreement  does  not  make  a 
unilateral  concession  to  privately  held  firms  as  the  same  mistake 
we  made  in  equipment. 

Fourth,  accelerate  the  study  on  public  procurement  between  the 
United  States  and  Europe.  We  believe  that  1  year  is  too  long  be- 
cause it  exceeds  the  GATT  deadline,  and  leverage  would  be  lost  if 
the  market  access  issues  are  not  resolved. 

And,  finally,  hold  another  hearing  on  this  topic  in  about  6 
months  to  review  the  administration's  progress. 

Again,  Mr.  Chairman  and  committee  members,  thank  you  very 
much  for  the  opportunity  to  speak  with  you. 

Mr.  Conyers.  Excellent  set  of  recommendations.  We  welcome 
your  instructions. 

[The  prepared  statement  of  Mr.  Miller  follows:] 


33 

Statement  of 

JOHN  MILLER 

Strategy  Officer 
AT&T  Network  Systems 

on  behalf  of 

AMERICAN  TELEPHONE  AND  TELEGRAPH  COMPANY 


Subcommittee  on  Legislation  and  National  Security 

Committee  on  Government  Operations 

U.S.  House  of  Representatives 


Washington,  DC 
June  10,  1993 


34 


Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportunity  to  appear 
before  you  today  to  discuss  Title  VII  of  the  Omnibus  Trade  and  Competitiveness  Act  of 
J 988.  AT&T  has  supported  the  U.S.  Government's  efforts  to  achieve  fair  and 
reasonable  market  access  in  the  European  Community  and  in  other  countries  around  the 
world  for  U.S.  telecommunications  products  and  services  through  both  multilateral  and 
bilateral  negotiations.  While  we  realize  that  the  negotiations  have  been  complex  and 
difficult,  it  is  unfortunate  that  an  agreement  was  not  reached  with  the  E.C.  that  would 
eliminate  the  discrimination  faced  by  non-European  suppliers  of  telecommunications 
equipment.  AT&T  believes  that  it  is  critical  for  the  U.S.  Government  to  act  with 
resolve  in  cases  where  the  U.S.  industry's  interests  and  global  competitiveness  are  at 
stake.  This  Administration  is  to  be  commended  for  making  the  difficult  decision  to 
initiate  trade  sanctions  against  the  E.C.  based  upon  the  persistent  discrimination  faced 
by  U.S.  telecommunications  suppliers  in  certain  of  the  E.C.  Member  Countries.  While 
we  believe  that  retaliation  is  not  in  the  best  interests  of  any  nation  or  company,  the 
announcement  of  trade  sanctions  against  the  E.C.  represents  a  measured  and  appropriate 
first  step  to  demonstrate  U.S.  resolve.  AT&T  remains  hopeful  that  this  action  will 
provide  a  stimulus  for  both  parties  to  reach  an  agreement  that  assures  nondiscriminatory 
market  access  on  both  sides  of  the  Atlantic. 

Nonetheless,  mutually-advantageous  market  opportunities  have  not  been  achieved  in 
overseas  telecommunications  markets,  notably  in  the  markets  of  our  principle  trading 
partners.  Because  the  U.S.  market  for  telecommunications  equipment  and  services  is 
the  most  open  and  competitive  in  the  world  today,  the  unequal  market  access  will  place 
the  future  of  U.S.  telecommunications  industry  in  jeopardy  relative  to  our  foreign 
competitors.  Thus,  the  United  States  has  much  to  gain  and  much  to  lose  from  the 
conduct  of  and  the  results  of  telecommunications  trade  negotiations. 
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In  my  testimony  today,  I  intend  to  make  three  points.  First,  the  trade  negotiating 
leverage  provided  in  the  Omnibus  Trade  Act  has  not  resulted  in  a  significant  opening 
of  markets  to  U.S.  suppliers  of  telecommunications  equipment  Europe.  Our  European 
trading  partners  continue  to  maintain  highly  discriminatory  policies  and  practices  while 
their  national  suppliers  continue  to  have  unrestricted  access  to  the  U.S. 
telecommunications  equipment  market.  One  of  the  long-term  results  of  this  asymmetry 
will  be  a  dangerous  weakening  in  the  ability  of  U.S.  firms  to  contribute  to  U.S.  high- 
technology  employment  and  to  maintaining  America's  lead  in  information  technology 
research  and  development. 

Second,  we  are  now  facing  an  even  bigger  and  more  dangerous  market  access  problem 
for  telecommunications  services,  and  we  are  very  concerned  how  that  scenario  will  play 
out;  that  is,  that  foreign  firms  will  have  open  access  to  the  U.S.  market,  while  U.S. 
firms  are  denied  the  ability  to  compete  fully  in  our  competitor's  home  markets.  The 
U.S.  telecommunications  services  industry  now  provides  the  most  technologically 
sophisticated  and  customer-responsive  networks  and  services  in  the  world.  We  believe 
that  imbalanced  market  access  in  this  sector  is  more  dangerous  because  there  will  be  a 
greater  financial  impact  not  only  on  the  firms  involved,  but  on  the  whole  U.S.  economy. 
The  dangers  to  the  U.S.  telecommunications  industry  of  asymmetrical  market  access  in 
the  telecommunications  services  sector  cannot  be  overstated. 

And  finally,  I  believe  that  what  is  needed  is  not  more  legislation,  but  greater 
Congressional  vigilance  and  renewed  Administration  resolve  to  conclude  an  agreement 
in  telecommunications  with  the  EC.  There  is  also  a  role  for  Congress  to  play  in 
ensuring  greater  coordination  among  U.S.  Government  agencies,  notably  the  FCC,  to 
assist  in  their  achievement. 
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I.  Title  Vn  Negotiations  Are  Still  An  Unrealized  Hnp* 

AT&T  believes  that  to-date  Title  VB  negotiations  in  the  telecommunications  sector  have 
fallen  short  of  the  goal  envisioned  by  Congress.  The  objective  had  been  to  achieve 
nondiscriminatory  access  to  foreign  government  purchases  of  telecommunications 
equipment.  In  its  filings  to  USTR  for  the  annual  Title  VH  reviews,  AT&T  has 
consistently  pointed  out  discriminatory  purchasing  practices  in  France  and  Germany, 
as  well  as  other  of  our  trading  partners.  U.S.  Government  negotiations  have  not  been 
successful  to-date  in  achieving  nondiscriminatory  access  to  those  markets  for 
telecommunications  equipment.   Some  of  the  particulars  are  instructive. 

At  the  European  level,  the  E.C.  has  implemented  a  Directive  which  requires  the 
Telecommunications  Operators  in  each  Member  State  to  implement  open,  competitive 
procurement  policies.  This  is  clearly  a  step  in  die  right  direction.  This  Directive, 
however,  continues  to  contain  a  provision  that  encourages  the  TOs  to  discriminate 
against  telecommunications  products  that  contain  less  than  50%  European  content.  This 
is  clearly  a  discriminatory  law,  and  one  which  is  inappropriate  in  an  industry  that  is 
increasingly  global  in  its  scope.  The  negotiations  with  the  E.C.  did  not  succeed  in 
eliminating  this  statutory  discrimination.  In  addition,  there  is  no  evidence  that  either 
France  or  Germany  have  taken  steps  to  ensure  that  their  Telecommunications  Operators 
are  implementing  open  tendering  procedures.  In  Germany,  Deutsche  Telekom  seems 
simply  to  be  extending  existing  supply  agreements  and  not  issuing  new  tenders.  The 
German  Government  claims  that  the  need  to  build  telecom  infrastructure  in  eastern 
Germany  has  consumed  their  energies  and  that  they  are  unable  to  make  the 
administrative  and  procedural  changes  in  Deutsche  Telekom.  The  result  is  that  U.S. 
suppliers  are  continuing  to  be  locked  out  of  the  greatly  expanded  German  market  and 
denied  the  opportunity  to  participate  in  the  building  of  infrastructure  in  former  Eastern 
Germany. 
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The  impact  of  this  difference  in  market  openness  has  been  dramatic.  For  example,  by 
1991,  foreign  suppliers  had  gained  over  half  of  the  U.S.  market  for  central  office 
switching  equipment  In  contrast,  foreign  suppliers  had  gained  only  6%  of  the  Canadian 
switching  market,  less  than  8%  of  the  French  switching  market,  15%  of  the  German 
switching  market,  and  less  than  1  %  of  the  Japanese  market.  While  there  is  a  bit  more 
diversity  in  the  other  segments  of  the  network  equipment,  these  same  trends  hold  true. 

Thus,  while  the  Telecommunications  Operators  of  these  countries  continue  to 
discriminate  in  favor  of  local  suppliers  in  their  purchases  of  telecommunications 
equipment,  suppliers  from  these  same  countries  are  able  to  sell  freely  to  U.S. 
Government  entities  and  continue  to  increase  their  share  of  the  U.S.  telecommunications 
equipment  market  at  the  expense  of  U.S.  suppliers.  France,  Germany,  Canada  and 
Japan,  all  signatories  to  the  GATT  Agreement  on  Government  Procurement,  have 
virtually  full  access  to  U.S.  Government  contracts  and  to  the  U.S.  telecommunications 
equipment  market.  U.S.  suppliers  overseas,  however,  often  face  severe  discrimination, 
thus  hampering  their  ability  to  sell  their  technologically  sophisticated,  competitive 
telecommunications  products  and  services  into  many  foreign  markets. 

The  results  of  the  negotiations  to  improve  market  access  in  telecommunications  have 
been  disappointing.  Multilaterally,  under  the  auspices  of  the  GATT,  our  negotiators 
have  been  in  lengthy  talks  with  the  E.C.  and  others  for  coverage  of  services  contracts 
and  of  additional  purchasing  entities,  including  the  government-owned 
telecommunications  operators.  Bilaterally,  under  the  terms  of  the  Telecommunications 
Title  of  the  1988  Trade  Act,  the  U.S.  engaged  in  a  three-year  dialogue  with  the  E.C. 
in  an  attempt  to  open  their  telecommunication  network  equipment  market  to  U.S. 
products  -  to  no  avail. 
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AT&T's  response  to  USTR's  request  for  comment  on  the  proposed  sanctions  against 
the  E.C.  stated  our  preference  for  a  negotiated  solution  that  would  achieve 
nondiscriminatory  access  to  the  E.C.  telecommunications  network  equipment  market. 
Our  response,  however,  also  applauded  the  Administration's  intent  to  demonstrate 
resolve  in  the  event  no  agreement  could  be  reached.  We  agreed  that  limiting  sanctions 
to  the  withdrawal  of  procurement  opportunities  by  U.S.  non-covered  entities  and 
products  might  be  insufficient  to  induce  the  E.C.  to  eliminate  the  discriminatory 
provisions  in  the  Procurement  Directive.  The  additional  steps  being  considered  by  the 
Administration,  however,  created  grave  concerns  for  AT&T.  As  we  wrote  in  our 
February  response  to  the  Federal  Register  Notice  of  February  1; 

AT&T  believes  that  U.S.  withdrawal  from  any  of  the  GATT  Codes  would 
jeopardize  the  open  and  stable  world  trading  system.  We  note  that  we  see 
no  direct  benefits  for  the  telecommunications  industry  specifically  from 
U.S.  participation  in  the  Government  Procurement  Code.... Nevertheless, 
we  believe  continued  U.S.  participation  in  the  multilateral  process  is  vital 
if  we  are  to  achieve  greater  government  procurement-related  discipline 
from  other  U.S.  trading  partners... In  addition,  U.S.  withdrawal  from  the 
Code  would  set  a  very  dangerous  precedent  for  the  GATT  more  generally 
and  would  send  a  highly  negative  signal  regarding  our  view  of  the  future 
of  the  world  trading  system  and  the  U.S.  role  within  it. 

AT&T  recommended  that  the  U.S.  Trade  Representative  consider  alternative 
approaches,    e.g.,    termination    of   the    Department    of   Defense    Memoranda    of 
Understanding  for  open  purchasing  from  allies,  particularly  with  France  and  Germany, 
and  a  complaint  in  the  GATT  against  the  E.C.  regarding  the  Utility  Directive's  violation 
of  the  national  treatment  standard  of  GATT  Article  III.  We  were  also  amenable  to  the 
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announcement  trade-related  sanctions  in  certain  sectors  of  the  commercial  market. 

When  we  learned  that  the  Administration  had  reached  an  agreement  with  the  E.C.  on 
April  21  that  achieved  nondiscriminatory  market  access  for  power  generating  equipment, 
but  not  for  telecommunications  equipment,  we  were  disappointed.  Moreover,  the 
retaliation  package  announced  by  the  Administration  on  May  28  reduced  the  original 
sanctions  package  by  approximately  one-half.  This  figure  in  no  way  approximates  the 
sizable  sales  opportunities  denied  to  AT&T  as  a  result  of  the  "persistent  pattern  of 
discrimination"  we  face  in  France  and  Germany. 

Moreover,  it  appears  that  any  discussion  designed  to  achieve  nondiscriminatory  E.C. 
procurement  practices  in  the  telecommunications  sector  will  have  to  wait  some  time. 
The  April  21  agreement  stipulates  that  the  U.S.  and  the  E.C.  shall  not  begin  to  negotiate 
until  a  jointly-sponsored  study  on  procurement  opportunities  has  been  completed.  And 
then  the  stated  intention  is  to  integrate  the  "solution"  into  the  multilateral  negotiations. 
We  feel  a  bit  like  a  political  football:  No  multilateral  solution  in  the  1992,  no  bilateral 
solution  in  the  1993,  and  now  we  are  back  to  the  multilateral  process.  The  leverage  of 
retaliation  under  the  Telecommunications  Title  and  that  provided  under  Title  VTI  has  not 
achieved  any  greater  market  access  for  AT&T  in  Europe.  And  no  solution  is  in  sight. 
AT&T  still  faces  severe  discrimination  in  its  attempts  to  sell  in  France  and  Germany, 
while  firms  from  these  countries  are  gaining  market  share  in  the  U.S. 
telecommunications  market. 

We  recognize  the  dilemma  that  the  negotiators  faced  in  the  telecommunications 
procurement  arena.  The  purchasing  agents  in  the  E.C.  are  primarily  govemmentowned, 
monopoly  telecommunications  operators,  while  the  primary  purchases  in  the  U.S.  are 
privately-owned,  monopoly  local  exchange  companies.     AT&T,  however,  remains 
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convinced  that  there  is  room  for  an  agreement  that  would  guarantee  to  both  sides 
"national  treatment"  for  their  suppliers  in  each  others's  markets.  In  other  words,  both 
governments  would  commit  to  ensuring  that  telecommunications  purchasing  entities 
granted  non-discriminatory  treatment  for  the  telecommunications  equipment  and 
suppliers  from  the  other  Party.  Concomitantly,  AT&T  believes  that  companies 
operating  in  fully  open  and  competitive  markets  should  not  have  their  procurements 
regulated. 

The  E.C.,  itself,  has  recognized  this  principle  in  Article  8  of  its  Procurement  Directive 
by  excluding  purchases  of  equipment  used  to  provide  competitive  services  from  the 
scope  of  the  Directive.  The  underlying  rationale  for  this  principle  is  that  in  a  fully 
competitive  market,  purchasing  behavior  should  be  based  upon  market  realities  and  not 
political  imperatives. 

n.  The  U.S.  Is  Now  Facing  The  Same  Market  Access  Problem  for  Telecom  Services 

Unequal  market  access  also  exists  in  the  telecommunications  services  markets.  This 
poses  an  even  graver  danger  to  U.S.  telecommunications  firms  and  the  U.S.  competitive 
position.  It  also  results  in  an  on  going  source  of  subsidies  for  foreign  equipment  and 
service  suppliers. 

The  U.S.  telecommunications  services  market  is  fully  open  and  competitive.  Current 
U.S.  law  and  regulation  impose  essentially  no  restrictions  on  foreign  participation  in  the 
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U.S.  long-distance  or  international  services  markets.1  Foreign-owned  firms  are  allowed 
to  enter  the  market  as  resellers  or  as  facilities-based  providers,  either  directly  or  through 
affiliations  and  alliances.  They  can  offer  a  full  range  of  domestic  and  global  services 
and  U.S.  law  and  regulation  provides  for  all  the  competitive  safeguards.  Foreign- 
owned  entities,  therefore,  can  and  do  provide  all  services  which  U.S.  firms  provide  in 
the  competitive  U.S.  telecommunications  services  market. 

Today,  over  400  carriers  compete  to  provide  long-distance  telecommunications  services 
in  the  U.S.  As  of  1990,  at  least  six  of  these  were  foreign-owned.  The  fourth  largest 
long-distance  telecommunications  services  company  in  the  U.S.  today  is  Cable  and 
Wireless,  a  British-owned  firm.  British  Telecom  recently  announced  its  intention  to 
purchase  20%  of  MCI. 

U.S.  firms  enjoy  no  comparable  competitive  opportunities  for  our  telecommunications 
services  abroad.    Most  governments  have  retained  monopolies  or  duopolies  for  the 
provision  of  basic  services  and  network  infrastructure. 
For  example: 

In  the  U.K.,  although  the  market  is  "officially"  open  to  competition, 
current  licensing  and  regulatory  practices  serve  to  inhibit  the  entry  of 
competitive  carriers.    The  terms,  conditions,  and  price  of  competitive 
interconnection  to  the  local  network  are  set  in  private  negotiations  with 
the  incumbent,  previous  monopoly  carrier,  British  Telecom.    It  is  no 


Section  310  of  the  1934  Communication  Act  places  foreign  ownership 
restrictions  of  no  more  than  20%  on  owners  of  radio  licenses  1n  the  U.S.  This 
restriction,  however,  does  not  represent  a  true  barrier  to  market  entry  as  most 
telecommunications  networks  today  rely  Increasingly  on  fiber  optic  communications 
and  because  foreign  carriers  can  lease  radio  circuits  from  carriers  with  a  radio 
license  to  provide  telecommunications  service  via  radio  circuits. 
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wonder  that  even  though  Mercury,  the  U.K.'s  second  carrier,  was 
licensed  to  compete  against  British  Telecom  over  ten  years  ago  that  BT 
still  maintains  a  market  share  of  over  96%.  Without  published, 
nondiscriminatory,  interconnection  tariffs,  new  entrants  have  no  assurance 
that  they  will  be  able  to  compete  on  an  equal  footing  with  the  incumbent 
earner. 

Cable  &  Wireless,  now  the  fourth  largest  service  provider  of  switched 
long-distance  services  in  the  U.S.,  operates  as  a  monopoly  or  duopoly 
provider  in  more  than  40  closed  markets  around  the  globe. 

In  Spain,  Telefonica  retains  a  monopoly  on  the  provision  of  both  domestic 
and  international  basic  services  and  network  infrastructure.  The  FCC 
has,  however,  granted  Telefonica  a  214  license  to  provide  international 
voice  service  to  customers  in  Puerto  Rico  and  the  U.S.  Virgin  Islands, 
as  well  as  facilities-based  services  to  the  former  TLD's  existing  21 
countries.  Telefonica  has  applied  to  the  FCC  to  extend  international 
telephone  service  to  over  200  additional  countries. 

In  Canada,  the  provision  of  intra-provincial  telecom  services  is  provided 
on  a  monopoly  basis  by  a  number  of  companies.  By  far,  the  largest 
market  share  is  maintained  by  Bell  Canada  Enterprises,  almost  65%, 
through  its  ownership  and/or  control  of  numerous  telephone  companies. 
The  Canadian  Government  has  only  recently  allowed  competition  in  the 
provision  of  long-distance  services;  last  year  licensing  two  additional 
companies.  The  incumbent  long-distance  provider  is  an  association  of 
provincial  telephone  companies,  STENTOR.     The  new  competitors, 
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however,  must  get  local  access  from  the  telephone  companies  that  are 
members  of  STENTOR,  and  STENTOR  will  continue  to  establish  the 
network  architecture,  services  platforms,  and  standards  for  the  local 
networks.  And  international  competition  is  limited  to  the  U.S. -Canada 
market  Teleglobe  has  a  monopoly  over  the  traffic  to  the  rest  of  the 
world. 

In  France,  France  Telecom  retains  its  monopoly  over  voice  services  and 
network  infrastructure. 

In  Germany,  although  some  limited  competition  is  allowed  for  mobile 
services,  Deutsche  Telekom  is  protected  as  a  government  monopoly  for 
voice  services  and  network  infrastructure. 

The  European  Commission  is  expected  this  month  to  recommend  to  its 
Member  States  not  to  open  their  markets  for  basic  voice  services  and 
network  infrastructure  until  1998  or  later. 

The  U.S.  Government's  attempts  to  rectify  this  imbalance  have  been  primarily  focused 
in  the  GATT  Trade  in  Services  negotiations.  The  U.S.  has  agreed  not  to  extend  Most 
Favored  Nation  treatment  to  other  countries  for  access  to  the  U.S.  basic  services  market 
until  our  major  trading  partners  open  their  basic  services  markets.  GATT  contracting 
parties,  moreover,  have  agreed  to  postpone  for  two  years  following  the  conclusion  of 
the  Uruguay  Round  any  real  agreement  on  market  liberalization  for  basic  services  and 
network  infrastructure. 

In  the  meantime,  the  FCC  is  granting  foreign  firms  access  to  the  U.S.  basic  services 
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market  in  a  near  routine  fashion,  with  little  regard  for  trade  and  reciprocal  market 
access  concerns.  If  this  continues,  other  countries  will  have  little  incentive  to  open  their 
markets,  and  clearly  no  incentive  to  make  commitments  in  the  GATT  negotiations. 
Without  a  clear  telecommunications  services  policy  objective,  agreed  upon  by  all 
agencies  of  die  U.S.  Government,  and  greater  coordination  in  pursuit  of  this  objective, 
the  U.S.  will  unilaterally  open  its  door  to  foreign  providers  while  continuing  to  be 
denied  reciprocal  access  in  other  markets.  This  situation  is  clearly  analogous  to  the 
situation  in  telecommunications  equipment. 

The  financial  and  economic  implications  are,  however,  more  ominous.  Because  there 
is  no  effective  competition  for  the  provision  of  telecommunications  services  in  foreign 
markets  and  because  the  prices  for  calls  from  these  markets  to  the  U.S.  are  much  higher 
than  the  prices  from  the  U.S.,  this  results  in  a  growing  imbalance  in  the  amount  of 
traffic  sent  from  the  U.S.  to  these  countries  —  as  compared  to  the  traffic  flowing  in  the 
opposite  direction.  The  financial  implications  of  this  imbalance  are  that  die  U.S. 
carriers  are  increasingly  paying  more  settlement  dollars  to  the  foreign  carriers  to 
complete  U.S.  originated  calls.  More  important,  foreign  carriers  can  maintain 
artificially  high  accounting  rates  and  prices  because  they  face  no  competition,  while 
U.S.  carriers  have  been  driven  by  competition  to  reduce  those  rates  and  prices  toward 
costs.  By  1991,  the  traffic  ratio  grew  to  2:1  U.S.  outbound/inbound  worldwide,  and 
in  developing  countries,  where  economic  constraints  may  also  play  a  role  in  traffic 
imbalance,  the  traffic  ratio  on  average  approximates  3:1  U.S.  outbound  to  inbound. 

Although  the  traffic  imbalances  are  a  factor  in  the  settlements  outpayment  level,  more 
troublesome  is  the  above-cost  element,  in  other  words  the  subsidy,  paid  to  foreign 
carriers  that  is  embodied  in  the  U.S.  net  settlement  outpayment.  This  subsidy  is  a  result 
of  the  present  artificially  high  level  of  accounting  rates.    Thus,  U.S.  consumers  are 
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subsidizing  die  operations  of  foreign  carriers  through  the  above-cost  accounting  rates 
that  U.S.  carriers  must  pay  to  complete  their  calls. 

Foreign  carriers  then  use  these  subsidies  for  their  other  operations,  such  as  market  entry 
into  the  open  U.S.  telecommunications  market,  or  to  subsidize  their  domestic 
telecommunications  equipment  manufactures.  Such  uneconomic  operations  continue  in 
foreign  telecommunications  markets  because  competition  has  not  been  encouraged  by  the 
foreign  governments.  Yet,  these  foreign  telecommunications  firms  can  freely  enter  the 
U.S.  market  for  both  telecommunications  services  and  telecommunications  equipment. 

The  long-term  effect  of  this  unlevel  playing  field  will  be  to  undermine  the  future 
competitiveness  of  U.S.  telecommunications  suppliers. 

TTT.  Congressional  Vigilance  And  The  Need  For  Renewed  Commitment  Of  The 
Administration 

The  Omnibus  Trade  Act  has  given  the  Administration  enough  authority  and  leverage  to 
achieve  "mutually  advantageous  market  opportunities"  for  the  U.S.  telecommunications 
industry.  More  could  be  done,  however,  to  ensure  that  the  various  Departments  and 
independent  agencies  coordinated  their  efforts  more  closely,  so  that  one  Department  or 
agency  does  not  undermine  the  trade  leverage  in  the  negotiating  process. 

We  believe  that  Congress  should  continue  to  exercise  continued  oversight  of  the 
negotiations  until  a  successful  agreement  is  reached  for  telecommunications.  We  also 
believe  that  Congress  can  play  a  role  in  ensuring  greater  coordination  among  U.S. 
Government  agencies,  including  the  FCC,  to  assist  in  achieving  these  objectives. 
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The  telecommunications  industry  is  now  truly  global  in  scope.  It  is  critical  for  the 
U.S.  to  maintain  it  lead  in  these  technologies.  In  order  to  do  this,  U.S.  industry  must 
be  able  to  compete  with  foreign  telecommunications  firms  on  an  equal  footing. 
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1990  SWITCHING  MARKET  SHARE 

Digital  Lines  Installed 


France 


Alcatel 
2,000  92°/ 


Ericsson 
165  8% 


Germany 


Alcatel 
416  15% 


Siemens 
2.371     85% 


Source:  NBI 
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Mr.  Conyers.  Mr.  Allen  Frischkorn,  good  afternoon. 

STATEMENT  OF  ALLEN  R.  FRISCHKORN,  JR.,  PRESIDENT, 
TELECOMMUNICATION  INDUSTRY  ASSOCIATION 

Mr.  Frischkorn.  Mr.  Chairman,  members  of  the  committee,  it  is 
a  pleasure  to  be  here  again  to  discuss  an  issue  of  great  importance 
to  the  U.S.  telecommunications  industry. 

TIA  represents  over  550  manufacturers  of  equipment.  And,  Mr. 
Chairman,  you  expressed  concern  earlier  about  U.S.  jobs;  we  rep- 
resent about  250,000  direct  employees  and  probably  another 
250,000  indirect  employees.  So  the  U.S.  telecommunications  manu- 
facturing industry  is  about  500,000  strong  in  terms  of  jobs.  We 
could  have  a  lot  more  of  those  jobs  if  we  get  greater  market  access 
overseas. 

My  colleague,  John  Miller  from  AT&T,  has  explained  the  nature 
of  the  problem  very  well.  Our  foreign  competitors  have  access  to 
our  markets,  and  we  don't  have  access  to  their  markets.  Therefore, 
they  have  a  competitive  advantage.  It  doesn't  take  a  Ph.D.  in  eco- 
nomics to  figure  out  that  in  the  long  run,  they  are  going  to  clean 
our  clocks.  So  we  need  to  have  access  to  foreign  markets.  And  we 
commend  you,  Mr.  Chairman  and  the  members  of  the  committee, 
for  focusing  public  attention  on  the  lack  of  market  access  that  U.S. 
telecommunications  companies  have  around  the  world. 

We  very  much  appreciated  Congress  passing  the  Omnibus  Trade 
and  Competitiveness  Act  which  had  two  provisions  designed  to  en- 
hance market  access.  And  the  administration — both  the  previous 
administration  and  this  administration — have  been  working  to  try 
and  get  enhanced  market  access  around  the  world. 

There  are  four  basic  areas  that  we  are  concerned  about. 

Europe  is  No.  1.  That  has  been  talked  about  quite  a  bit  today. 
We  are  pleased  with  Mr.  Kantor's  progress  with  respect  to  Ger- 
many, but  still  much  more  progress  needs  to  be  made.  The  problem 
in  Europe  has  been  the  3  percent  discrimination  provision  against 
American  companies  for  telecommunications  sales,  a  veritable  "Buy 
European"  provision.  We  hope  to  get  that  eliminated  to  increase 
U.S.  company  sales  in  that  part  of  the  world.  The  European  market 
is  the  second  largest  in  the  world  after  the  United  States  for  tele- 
communications equipment,  a  market  probably  of  about  $20  billion 
a  year. 

Another  area  of  concern  is  Japan.  For  the  past  13  years,  Mr. 
Chairman,  as  you  know  we  have  been  working  for  market  access 
in  Japan.  And  believe  it  or  not,  we  are  finally  making  some 
progress.  Last  year  NTT,  which  is  the  major  entity  in  Japan  pro- 
curing telecommunications  equipment,  bought  about  $700  million 
worth  of  telecommunications  equipment  from  U.S.  companies.  That 
is  up  from  near  zero  in  1980.  While  I  have  to  say  that  we  are  mak- 
ing progress,  we  still  have  not  reached  the  nirvana;  and  we  need 
to  continue  the  pressure  on  Japan. 

One  area  now  in  Japan  where  we  are  having  problems  concerns 
procurement  by  government  agencies  other  than  NTT.  And  this 
market  which  we  believe  is  in  the  several  hundred  million  dollar 
range  is  virtually  closed  to  U.S.  manufacturers.  Examples  of  this 
market  would  be  the  police,  the  fire,  the  military,  the  construction 
industry,  and  so  on.  An  additional  push  needs  to  be  made  with  the 
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Japanese  Government,  and  we  are  in  contact  with  USTR  on  that 
subject. 

Canada  is  another  problem  area.  I  notice  that  Mrs.  Collins  has 
left.  She  has  been  focusing  some  attention  on  this  in  her  other  com- 
mittee. 

The  problem  in  Canada  is  the  vertical  integration  of  the  indus- 
try. Bell  Canada,  which  is  the  largest  single  telecommunications 
procuring  entity  in  Canada,  has  an  in-house  supplier.  They  buy  vir- 
tually all  of  their  requirements  from  that  in-house  supplier  when 
the  in-house  supplier  provides  the  product,  that  forecloses  Amer- 
ican companies  from  the  biggest  part  of  the  Canadian  market. 

Now,  you  are  probably  going  to  say,  well,  Bell  Canada  is  a  pri- 
vate entity,  what  does  that  have  to  do  with  government  procure- 
ment? And  you  are  right.  However,  the  Canadian  Government  has 
endorsed  the  procurement  practices  of  Bell  Canada,  therefore, 
tainting  it  with  government  support  and  approval.  We  have  been 
talking  to  USTR  for  a  number  of  years  about  addressing  this  prob- 
lem. It  was  focused  on  briefly  in  connection  with  the  United  States- 
Canada  Free  Trade  Agreement  but  not  resolved.  And  we  are  hope- 
ful that 

Mr.  Conyers.  It  was  not  resolved? 

Mr.  Frischkorn.  It  was  not  resolved.  It  was  one  of  the  issues 
under  consideration  during  those  negotiations.  But  at  the  last 
minute,  it  was  not  resolved.  It  was  dropped. 

And  since  that  time,  USTR  has  done  very  little  on  it.  We  hope 
that  USTR  will  turn  their  attention  to  resolving  it  soon. 

Mr.  Conyers.  What  do  you  want  us  to  do  if  they  don't  clear  this 
up? 

Mr.  Frischkorn.  Well,  we  would  appreciate  it  if  you  would  let 
them  know  that  it  is  an  area  of  great  concern. 

The  Canadian  market  is  about  $2  billion  a  year.  There  are  Cana- 
dian companies  who  are  competing  in  our  market  here  in  the  Unit- 
ed States  and  doing  quite  well. 

Again,  we  don't  have  access  up  there,  and  that  is  going  to  penal- 
ize American  companies  because  we  are  not  going  to  have  the 
economies  of  scale  that  the  Canadian  companies  are  going  to  have 
to  compete  in  world  markets.  So  if  you  could  encourage  USTR  to 
turn  their  attention  to  this  issue  and  move  forward,  we  certainly 
would  appreciate  it. 

And  then,  finally,  some  developing  countries  are  now  emulating 
the  restrictions  that  we  find  in  Europe,  Canada,  and  Japan.  Brazil, 
for  example,  as  we  speak,  is  beginning  to  put  into  effect  a  discrimi- 
natory procurement  provision  which  will  favor  Brazilian  compa- 
nies. We  just  learned  of  it  this  week.  To  Brazil's  credit,  I  will  have 
to  say,  they  are  soliciting  comments  from  American  companies  on 
it.  I  submitted  a  letter  criticizing  it  because  we  feel  that  any  time 
that  you  limit  your  procurement  to  only  particular  domestic  compa- 
nies, you  are  not  going  to  get  the  best  products.  We  are  for  free  and 
open  competition.  We  have  it  in  this  country,  and  we  believe  that 
other  countries  should  have  it  as  well. 

So  in  summary,  Mr.  Chairman,  this  is  the  problem — if  we  are 
going  to  increase  those  500,000  jobs  for  American  companies,  we 
are  going  to  have  to  eliminate  these  barriers  around  the  world.  Our 
industry  is  competitive;  we  make  the  best  products  in  the  world. 
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One  on  one,  we  can  beat  the  pants  off  anyone.  All  we  ask  is  for 
the  chance. 

Thank  you,  Mr.  Chairman.  I  would  be  happy  to  answer  any  ques- 
tions you  or  the  members  of  the  committee  may  have. 

Mr.  Conyers.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Frischkorn  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Allen  R.  Frischkorn,  Jr.  I  am  president  of  the  Telecommunications 
Industry  Association  (TIA).  I  am  pleased  to  appear  here  today  to  address  an  issue  of  great 
importance  to  our  industry. 

TIA  is  a  national  trade  association  with  over  500  large  and  small  company  members 
which  provide  materials,  products,  systems,  distribution  services  and  professional  services 
to  the  telecommunications  industry  in  the  U.S.  and  other  countries  around  the  world. 
While  we  have  as  members  some  of  the  largest  corporations  in  the  U.S.,  over  80  percent 
of  TIA  members  are  small  and  medium  size  companies.  Much  of  TIA's  efforts  are  focused 
on  providing  these  companies  with  an  effective  voice  to  ensure  fair  market  access  abroad. 

Recognizing  that  the  committee  on  Government  Operations  has  oversight 
responsibility  on  how  USTR  evaluates  foreign  government  procurement,  especially  with 
respect  to  Section  7003(d)  of  the  Trade  and  Competitiveness  Act  of  1990,  we  greatly 
appreciate  the  Subcommittee's  invitation  to  discuss  our  concerns  regarding  the  adverse 
impact  of  government  procurement  discrimination  against  U.S.  products. 

TIA  and  its  member  companies  are  committed  to  working  for  open 
telecommunications  markets  around  the  world.  A  growing  part  of  the  American 
telecommunications  business  is  in  the  international  marketplace.    American  companies 
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actively  bid  against  companies  in  Japan,  France,  Canada  and  Germany. 

While  the  U.S.  market  is  open  to  manufacturers  from  many  countries,  American 
companies  are  restricted  in  their  access  to  many  foreign  markets.  These  restrictions 
endanger  the  jobs  of  over  500,000  U.S.  high  technology  telecommunications  workers  and 
over  450,000  jobs  directly  related  to  our  telecommunications  industry. 

Moreover,  these  restrictive  policies  provide  our  competitors  with  a  significant  unfair 
advantage  since  they  receive  top  dollar  for  their  systems  without  competition.  The  U.S.,  of 
course,  allows  unrestricted  competition.  FCC  deregulatory  actions  over  the  past  twenty 
years,  coupled  with  the  divestiture  of  the  Bell  Operating  Companies  by  AT&T,  have  created 
a  huge  open  market  for  telecommunications  products.  Foreign  telecommunications 
manufacturers  are  very  active  in  the  U.S.  market  All  of  the  major  foreign 
telecommunications  producers  now  manufacture  in  the  U.S.  and  are  doing  steadily 
increasing  business  with  the  Bell  Operating  Companies  and  other  telephone  companies. 

This  has  not  been  the  experience  of  the  U.S.  telecommunications  industry  in  foreign 
countries.  Foreign  procuring  entities  are  typically  government-owned  and  maintain 
discriminatory  procurement  practices  which  favor  national  suppliers. 

Typically,  foreign  government  telecommunications  procurements  are  conducted  over 
multi-year  cycles  requiring  a  high  degree  of  technical  collaboration  and  financial  cross- 
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subsidization  between  the  procuring  government  entity  usually  the  national  Postal, 
Telephone  and  Telegraph  carrier  or  "PTT"  and  a  national  manufacturer.  In  effect,  the 
procuring  entity  stipulates  the  product  specifications,  and  thereby  collaborates  in  the 
development  of  the  product  or  services. 

I'd  like  to  take  a  moment  to  explain  why  market  access  is  so  important.  Because  of 
the  high  cost  of  developing  state-of-the-art  telecommunications  products,  economies  of  scale 
are  crucial  for  success  in  the  telecommunications  equipment  business  especially  for  small 
and  medium  size  companies.  It  is  clear  that,  all  things  being  equal,  if  our  competitors  have 
a  monopoly  in  their  home  market  plus  free  access  to  our  market,  and  we  have  access  to  our 
market  alone,  our  competitors  will  win  out  in  the  long  run.  U.S.  companies  need  access  to 
our  major  competitors'  markets  to  subject  such  competitors  to  the  rigors  of  price 
competition.  Such  competition  will  force  the  prices  of  our  competitor's  products  toward 
their  costs,  thereby  eliminating  the  monopoly  profits  which  can  be  used  to  undercut  U.S. 
suppliers  in  third  countries  or  in  the  U.S.  market.  In  other  words,  only  free  and  open 
markets  will  assure  U.S.  manufacturers  fair  competition  in  the  world  telecommunications 
marketplace.  As  procurement  by  foreign  government-owned  or  controlled  PTTs  represent 
the  bulk  of  the  foreign  market  opportunities,  it  is  critical  to  resolve  these  inequities. 

Over  the  last  few  years,  the  U.S.  government,  supported  by  TTA,  has  made  many 
attempts  to  create  free  and  open  competition  in  the  international  marketplace.  A  key 
development  was  enactment  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  which 
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has  several  provisions  to  address  the  problem  of  unequal  market  access  for  procurement  of 
telecom  equipment 

One  provision,  Section  1377,  requires  USTR  to  evaluate  foreign  telecom  market 
opportunities  including  government  procurement  practices;  to  negotiate  away  any 
restrictive  practicies;  and,  failing  a  negotiated  settlement,  to  take  retaliatory  action.  In  1989, 
USTR  named  the  EC  under  this  provision  as  a  "country"  which  restricted  access  by  U.S. 
telecom  manufacturers.  On  February  21,  1992,  USTR  announced  that  the  1377  process  with 
the  EC  had  been  completed,  but  yielded  no  agreement  However,  simultaneously  USTR 
named  the  EC  under  another  part  of  the  Trade  Act  Title  VII.  Under  that  section,  the 
United  States  Government  is  required  to  identify  countries  in  the  following  categories: 

1.  Signatories  "not  in  good  standing"  to  the  Agreement; 

2.  Those  "that  discriminate  against  U.S.  firms  in  the  signatory  government's 
procurement  of  products  or  services  not  covered  by  the  Agreement";  and 

3.  Non-signatories  whose  governments  discriminate  against  U.S.  products  or 
services  in  their  procurement 

The  conference  agreement  as  established  under  Title  VII,  requires  the  "President 
to  ...submit  a  report  on  the  extent  to  which  foreign  countries  discriminate  against  U.S. 
products  or  services  in  making  government  procurement.." 

When  USTR  announced  the  Title  VII  decision,  it  stated  that  sanctions  would  be 
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imposed  against  the  EC  to  coincide  with  implementation  of  the  EC's  own  Utilities  Directive, 
officially  authorizing  discriminatory  procurement  procedures.  Essentially,  USTR  rolled  one 
procedure  into  another  with  the  anticipation  that  further  progress  could  be  made. 

Following  up  on  their  announcement  in  1992,  USTR  issued  a  request  for  public 
comment  in  January  of  1993  on  various  possible  alternatives  for  sanctions  against  the  EC 
(see  attached  TIA  response). 


More  recently,  in  April  1993,  USTR  worked  out  an  agreement  with  the  EC  on  heavy 
electrical  products  procured  by  EC  electrical  utilities,  one  of  the  sectors  for  which  the  EC 
was  named  under  Title  VII  in  1992.  However,  no  agreement  was  reached  with  the  EC  for 
telecommunications  procurement 

On  May  27,  1993  USTR  announced  the  long-awaited  sanctions  against  the  EC  for 
their  continued  discrimination  in  telecommunications  procurement.  Scaled  back  from 
earlier  proposals,  the  sanctions  amount  to  some  $20  million  in  reduced  business  for  EC 
firms  bidding  on  selected  U.S.  government  procurements— less  than  a  slap  on  the  wrist.  TIA 
believes  the  damage  to  U.S.  companies  as  a  result  of  EC  discriminatory  practices  is  in 
multibillion  dollar  range.  TLA  is  concerned  that  these  negligible  sanctions  will  do  little  to 
encourage  the  EC  to  restart  a  meaningful  dialogue  and  may  undermine  U.S.  negotiating 
objectives  around  the  world. 
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As  a  back-drop  to  these  various  developments,  the  U.S.  and  EC  have  been  active 
participants  in  the  ongoing  GATT  Procurement  Code  negotiations  linked  to  the  Uruguay 
Round  of  trade  negotiations.  The  GATT  Procurement  Code  negotiations  offer  an 
opportunity  to  obtain  an  agreement  which  will  expand  Code  coverage  to  include  government 
telecommunications  authorities  for  the  first  time.  Under  the  Government  Procurement 
Code,  countries  participating  agree  to  treat  companies  from  other  signatory  countries  the 
same  as  their  own  national  companies  for  purposes  of  government  procurement.  Since 
telecommunications  authorities  are  government-owned  in  most  countries,  extension  of  the 
Code  to  PlT's  would  open  up  their  procurement  to  U.S.  manufacturers  essentially  resolving 
the  bilateral  procurement  problems  with  the  EC.  However,  there  remains  various 
contentious  issues  to  be  resolved  regarding  coverage. 

At  stake  in  the  EC  is  a  government  telecommunication  equipment  market  worth  tens 
of  billions  of  dollars.  In  most  EC  member  countries,  U.S.  companies  are  virtually  locked 
out  of  the  procurement  process,  particularly  for  "high-end"  network  products  such  as 
switching  and  transmission  equipment 

With  this  huge  market  potential  at  stake,  it  is  imperative  the  U.S.  government  take 
the  necessary  steps  to  complete  the  government  Procurement  Code  negotiations  or, 
alternatively,  to  reach  a  bilateral  agreement  with  the  EC  removing  discriminatory 
procurement  provisions. 
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While  the  EC  is  one  of  the  major  areas  of  concern,  other  countries  such  as  Japan 
and  Canada  present  their  own  problems. 

With  respect  to  Japan,  the  U.S.  and  Japan  signed  an  agreement  more  than  ten  years 
ago  to  open  competition  procurement  by  Japan's  largest  network  operator,  Nippon 
Telephone  &  Telegraph.  The  "NTT  Agreement"  was  designed  to  open  the  then 
government-owned  telephone  monopoly  to  U.S.  suppliers.  Under  the  agreement,  U.S. 
companies  have  sold  over  $3.0  billion  of  equipment  to  NTT  since  1981.  Sales  over  the  past 
two  years  have  been  increasing  at  a  more  rapid  rate  than  in  earlier  years.  I  believe  this  is 
due  in  large  part  to  the  efforts  of  Nil  senior  management.  The  U.S.  share  of  the  Nil 
market  is  now  approaching  10%,  but  we  believe  greater  sales  are  possible.  We  will 
continue  to  work  with  NTT  in  the  hope  that  U.S.  company  participation  in  the  Nil  market 
--  still  by  far  the  largest  telecommunications  equipment  market  in  Japan  --  continues  to 
increase. 

In  1985,  the  U.S.  and  Japan  entered  into  "market  oriented,  sector  specific"  or 
"MOSS"  agreements.  These  agreements  were  designed  to  give  U.S.  manufacturers  greater 
access  to  the  customer  premise  equipment  and  radio  equipment  markets  in  Japan.  While 
some  progress  has  been  made  under  the  MOSS  agreements,  a  number  of  problems  have 
arisen  including  a  major  problem  involving  Motorola's  access  to  lucrative  cellular 
frequencies.  This  problem  was  resolved  satisfactorily  in  1989.  More  recently,  the  U.S.  and 
Japan  reached  agreement  on  telecommunications  issues  involving  satellite  procurement, 
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digital  terminal  equipment  and  value  added  networks.    However,  the  market  for  satellite 
communications  earth  stations,  a  multimillion  dollar  market,  remains  virtually  closed. 

In  another  area  of  concern,  statistics  reported  to  G  ATT  by  the  Japanese  government 
indicate  a  minuscule  level  of  government  procurement  by  foreign  companies  for  those  off- 
the-shelf  telecom  products  already  covered  by  the  GATT  Procurement  Code.  This  is  borne 
out  by  the  experience  of  U.S.  companies  which  indicate  that  it  is  difficult  to  sell  to  the 
Japanese  government. 

Finally,  ongoing  deregulation  in  Japan  has  spawned  a  new  group  of  carriers  called 
the  New  Common  Carriers  or  "NCCs."  These  competitors  to  NTT  have  created  additional 
business  opportunities  for  U.S.  companies.  U.S.  companies  are  taking  advantage  of  these 
opportunities  and  sales  to  this  new  group  are  growing  steadily.  However,  since  the  U.S.  still 
has  a  trade  deficit  of  $2.1  billion  with  Japan  in  1992,  compared  to  an  overall  deficit  of  $496 
million  for  all  countries,  Japan  will  remain  a  major  focus  of  our  market  access  efforts. 

In  Canada,  the  market  access  problem  for  U.S.  companies  stems  from  the  fact  that 
Bell  Canada  is  vertically  integrated  and  buys  virtually  all  of  its  equipment  from  its  affiliated 
supplier  under  a  "preferred  supplier"  arrangement  Since  Bell  Canada  is  over  60%  of  the 
Canadian  telecommunications  equipment  market,  U.S.  manufacturers  are  effectively  shut 
out  of  the  biggest  part  of  that  market  Efforts  were  made  by  the  U.S.  government  to  end 
the  Bell  Canada  preferred  supplier  arrangement  during  the  U  S./Canada  free  trade 
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negotiations,  but  were  unsuccessful.  U.S.  industry  continues  to  be  very  concerned  about  this 
relationship  which  is  sanctioned  by  the  Canadian  government  Efforts  are  currently 
underway  to  evaluate  what  options  are  available  to  open  Bell  Canada's  procurement  to 
competition.   (See  attached  TIA  white  paper  on  Canada  market  access.) 

The  creation  of  an  open  system  of  telecommunications  procurement  worldwide  has 
advantages  for  everyone.  Under  such  a  system,  decisions  on  which  equipment  to  purchase 
will  be  made  on  the  basis  of  price,  quality  and  service  rather  than  on  the  nationality  of  the 
seller.  This  will  assure  that  the  purchaser  gets  the  best  product  at  the  best  price. 
Consumers  of  telecommunications  service  will  not  have  to  pay  for  inefficiencies  in  the 
manufacturing  process.  Manufacturers  will  have  to  compete  on  the  basis  of  price,  quality 
and  service.  The  efficient  will  prosper  and  the  others  will  fall  by  the  wayside.  Finally, 
eliminating  protection  barriers  will  remove  a  major  trade  irritant  among  the  nations  of  the 
world.  Resources  now  devoted  to  resolving  trade  disputes  can  be  shifted  to  more 
productive  uses  such  as  promoting  the  telecommunications  modernization  in  developing 
countries  where  such  development  is  essential  for  economic  growth. 

In  summary,  market  barriers,  especially  access  to  government  procurement,  still  exist 
in  many  countries.  Since  the  U.S.  market  is  open,  the  U.S.  industry  must  eliminate  foreign 
trade  barriers  to  remain  competitive.  The  U.S.  industry  and  the  U.S.  government  must 
work  hand-in-hand,  both  bilaterally  and  multilaterally,  to  bring  about  a  fully  competitive 
world  market  for  telecommunications  equipment  Such  a  market  has  many  advantages  for 
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consumers,  telecommunications  service  providers  and  manufacturers.  We  are  at  the 
beginning  of  a  revolution  in  telecommunications.  The  U.S.  will  implement  a  National 
Information  Infrastructure  (Nil)  that  will  be  equal  in  magnitude  to  rebuilding  our  roads, 
rail,  power  and  air  infrastructure.  If  the  U.S.  government  does  not  open  the  international 
telecommunications  market  and  change  its  policies,  this  network  will  be  built  with 
equipment  from  Japan,  EC  and  Pacific  Rim  countries. 

Thank  you  again  for  the  opportunity  to  appear  here  today.  I'd  be  pleased  to  answer 
any  question  you  may  have. 


10 
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ATTACHMENT  A 


Allen  R   Fnschkorn,  Jr. 
President 


May  26,  1993 


TELECOMMUNICATIONS 


INDUSTRY  ASSOCIATION 


Executive  Secretary 

Trade  Policy  Staff  Committee 

Office  of  the  United  States  Trade  Representative 

600  17th  Street,  N.W. 

Washington,  D.C.  20506 


RE:     TTA  Submission  For  Annual  Title  VII  Review 


Dear  Sir/Madam: 

I  very  much  appreciate  the  opportunity  to  express  our  views  to  you  on  the  market  access 
problems  for  our  member  companies  around  the  world  in  the  area  of  government 
procurement  and  on  the  importance  of  open  markets  to  worldwide  trade  in 
telecommunications.  Obtaining  greater  access  in  foreign  telecommunications  equipment 
markets  is  one  of  the  key  priorities  of  the  Telecommunications  Industry  Association  (TIA). 

TTA  is  a  full  service  national  trade  association  representing  around  520  manufacturers  and 
suppliers  of  telecommunications  equipment  TTA  member  companies  manufacture  or  supply 
virtually  every  product  used  in  today's  telecommunications  network.  Our  members  are 
competing  for  business  in  the  world  market  for  telecommunications  products.  Accordingly, 
they  are  very  concerned  about  fair  competition. 

TIA  and  its  member  companies  are  committed  to  working  for  open  telecommunications 
markets  around  the  world  and  are  significantly  affected  by  public  procurement  policies  and 
practices,  since  much  of  the  products  they  manufacture  is  purchased  abroad  by  government- 
owned  telephone  companies. 

Telecommunications  has  been  recognized  as  a  necessary  prerequisite  to  economic  growth 
and,  as  such,  is  a  critical  ingredient  for  developing  countries  seeking  to  "jump  start"  their 
economies  as  well  as  for  developed  countries  which  are  seeking  to  enhance  their 
competitiveness  in  an  increasingly  global  marketplace.  To  encourage  telecommunications 
manufacturers  around  the  world  to  produce  the  most  sophisticated  products  possible  at  the 
least  cost  requires  free  and  fair  competition  in  telecommunications  equipment  in  every 
market.  Enhancing  market  access  opportunities  abroad  to  match  the  openness  of  the  U.S. 
market  is  therefore  a  fundamental  goal  of  TIA. 


„  Repmsentmg  the  lotecommumcattvis  mtatryr 

2001  Pennsylvania  Avenue.  NW .  Suae  800  asjooawi  ■*  me  Beam  ineustms  AsxoaM 

Washington.  DC  20006-18)3 
202/457-4912 .  FAX  202MS7-4939 
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Lack  of  market  access  for  many  TIA  member  companies  in  certain  EC  member  states  for 
many  market  segments  is  a  severe  problem.  Government-owned  or  controlled  telephone 
companies  in  many  EC  countries  purchase  almost  exclusively  from  national  suppliers. 

Unlike  the  market  in  the  United  States  where  foreign  telecommunications  suppliers  can  and 
do  compete  aggressively  for  equipment  sold  to  U.S.  telephone  companies,  U.S.  suppliers  are 
virtually  locked  out  of  the  telephone  company  procurement  process  in  several  key  EC 
countries. 

U.S.  telecommunications  manufacturers  produce  world  class  products  and  when  given  an 
equal  opportunity  to  bid,  have  become  successful  at  penetrating  foreign  markets.  For 
instance,  in  Japan,  once  a  completely  closed  market,  U.S.  suppliers  have  garnered  some 
seven  percent  of  Nippon  Telegraph  and  Telephone  (NTT)  annual  procurement  and  the 
percentage  is  increasing  steadily.  In  the  EC  however,  U.S.  suppliers  have  been  able  to 
achieve  only  a  percent  or  two  of  the  total  telephone  procurement  market  which  amounts  to 
almost  $20  billion.  This  has  been  the  case  despite  massive  investment  and  aggressive 
marketing  by  U.S.  suppliers.  One  would  assume  that,  given  a  level  playing  field,  U.S. 
suppliers  would  be  able  to  garner  at  least  10  percent  of  that  market. 

The  negotiations  with  the  EC  relating  to  this  issue  have  now  lasted  four  years.  While  TIA 
would  have  greatly  preferred  to  have  had  these  negotiations  resolved  successfully,  they  have 
not,  and  the  U.S.  must  now  address  the  situation  head  on.  There  needs  to  be  several 
guiding  principals  that  USTR  uses  as  it  decides  what  actions  to  take.  The  sanctions  need 
to  be  commensurate  with  the  lost  sales  which  U.S.  industry  has  suffered  in  the  EC.  The 
sanctions  should  be  constructed  in  such  a  way  as  to  maximize  the  impact  on  the  countries 
of  the  EC  that  traditionally  have  discriminated  the  most  egregiously.  And,  the  sanctions 
should  also  not  have  a  negative  impact  on  U.S.  telecommunications  suppliers. 

USTR  has  proposed  several  possible  retaliatory  measures  to  address  the  market  access 
problem.  The  first  proposal  to  consider  is  USTR's  plan  to  withdraw  eligibility  for  EC 
products  in  bidding  on  certain  U.S.  government  contracts.  While  very  limited  in  its  actual 
impact  (we  understand  that  this  action  involves  only  some  $40  million  or  so  in  potential  lost 
sales  to  EC  companies),  this  step  has  symbolic  importance.  Such  action  will  deprive  EC 
companies  of  access  to  the  U.S.  government  procurement  market  estimated  in  total  to  be 
around  $40  billion  to  point  up  the  fact  that  U.S.  companies  have  no  similar  access  in  the 
EC. 

The  next  proposal  involves  restricting  the  sale  in  the  U.S.  of  certain  EC-made 
telecommunications  products  or  other  possible  actions.  TIA  urges  USTR  to  evaluate 
options  in  this  category  carefully. 

One  option  TIA  would  recommend  USTR  consider  is  the  possibility  that  Article  29  of  the 
EC's  Utility  Directive  is  inconsistent  with  the  EC's  GATT  obligations.  In  particular,  it  has 
been  brought  to  our  attention  that  the  EC's  actions  may  violate  GATT  Article  III, 
paragraph  4  requiring  contracting  parties  to  extend  national  treatment  to  imports  of 
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products  from  other  contracting  parties.  Working  this  issue  through  the  GATT  would 
weaken  the  EC's  argument  that  the  U.S.  is  engaged  in  "unilateral  bullying." 

With  respect  to  the  proposal  on  whether  the  U.S.  should  withdraw  from  the  GATT 
Government  Procurement  Code,  TLA  believes  that  it  is  an  idea  which  deserves 
consideration.  Generally  speaking,  the  Code  has  had  little  benefit  for  U.S. 
telecommunications  equipment  suppliers.  Since  utilities  are  not  covered  by  the  Code,  the 
most  important  procurement  markets  are  not  impacted  by  the  Code.  Furthermore,  even  for 
agencies  that  are  covered  by  the  Code,  there  seems  to  be  relatively  little  real  benefits  for 
U.S.  telecommunications  suppliers. 

It  is  well  worth  studying  this  option  carefully.  There  may  be  some  variations  of  this  option 
that  might  be  appropriate.  One  option  might  be  to  withdraw  only  certain  U.S.  agencies 
from  the  Code  such  as  GSA  and/or  other  major  U.S.  government  purchasing  agencies. 
Another  option  might  be  to  apply  Code  procedures  only  to  those  countries  where  there  is 
open  market  access  for  U.S.  suppliers. 

TLA  also  generally  supports  other  possible  actions  to  get  the  attention  of  the  EC.  However, 
any  action  must  be  very  carefully  crafted  to  avoid  having  a  negative  impact  on  U.S. 
suppliers.  TLA  would  be  pleased  to  work  with  USTR  as  it  evaluates  such  possible  actions 
to  help  gauge  the  potential  impact  on  U.S.  industry. 

It  is  important  that  the  U.S.  take  strong,  affirmative  action  to  discourage  our  trading 
partners  from  discriminating  against  U.S.  telecommunications  products.  As  competition 
from  foreign  sources  intensifies  in  the  U.S.  and  U.S.  suppliers  must  seek  additional 
opportunities  abroad,  U.S.  industry  will  have  to  have  market  access  to  survive  and  prosper. 
Without  it,  one  of  the  most  robust  and  advanced  of  U.S.  industries  is  threatened. 

TLA  looks  forward  to  continuing  to  work  closely  with  USTR  on  this  very  important  issue  as 
these  sanctions  options  are  finalized.  There  is  a  great  deal  at  stake  in  these  negotiations 
and  TLA  continues  to  hold  out  hope  that  an  agreement  can  be  reached  before  sanctions  are 
implemented.  However,  if  not  resolved,  TLA  believes  a  Grm  response  is  necessary. 
Furthermore,  TLA  would  encourage  a  frequent  periodic  review  of  the  situation  to  evaluate 
progress  in  the  EC  towards  an  open  market  and  to  determine  what  additional  actions,  if  any 
are  necessary.  Thank  you  for  your  attention  to  this  issue  of  significant  concern  to  our 
industry. 


Sincerely, 


al 


Allen  R.  Frischkorn 
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MARKET  ACCESS  FOR  TELECOMMUNICATIONS  EQUIPMENT 

IN  CANADA 


I.  Introduction 

When  the  Canada-US.  Free  Trade  Agreement  (FT  A)  was  implemented  on 
January  1,  1989,  observers  from  both  countries  believed  it  signalled  the  start  of  a  new  era 
in  international  trade  cooperation.  It  was  anticipated  that  this  historic  agreement  would 
provide  for  the  unrestricted  flow  of  goods  and  services  between  the  two  countries  and  the 
closer  integration  of  the  two  economies  to  the  benefit  of  consumers  on  both  sides  of  the 
border.  For  the  telecommunications  industry  and  for  users  of  telecommunications,  the 
benefits  of  free  trade  have  not  accrued. 

The  Canadian  telecommunications  market  has  not  become  more  competitive  as  a  result  of 
the  FT  A.  U.S. -based  telecommunications  firms  have  not  sold  more  products  and  services 
in  the  Canadian  market  as  a  result  of  the  FTA.  The  Canadian  telecommunications  industry 
continues  to  be  dominated  by  one  company,  Bell  Canada  Enterprises,  and  only  recently 
has  the  Canadian  Government  taken  steps  to  allow  for  the  potential  of  greater  competition 
in  one  sector— the  long-distance  services  business.  Restrictions  on  foreign  investment, 
restrictions  on  competitive  entry,  and  interlocking  ownership  and  management  structures 
prevent  U.S.  firms  from  participating  in  the  Canadian  telecommunications  market.  The 
U.S.  Government  must  redouble  its  effort  and  realize  that  U.S.  firms  face  severe  barriers 
to  entry  in  Canada  while  dominant  Canadian  suppliers  continue  to  reap  the  benefits  of  the 
large,  open  U.S.  market. 

With  the  conclusion  of  the  NAFTA  negotiations  and  the  creation  of  an  integrated  North 
American  market,  Canadian  suppliers  will  now  enjoy  the  benefits  of  the  open  and 
competitive  markets  of  the  U.S.  and  Mexico,  while  being  allowed  to  continue  to  restrict 
entry  to  the  Candian  telecommunications  market.  The  result  of  this  asymmetrical  market 
structure  will  be  a  continuing  decline  in  the  competitiveness  of  U.S.  telecommunications 
firms. 

This  paper  is  designed  to  outline  the  telecommunications  market  structures  in  Canada  and 
to  explain  how  these  structures  act  as  barriers  to  the  competitive  entry  by  U.S.  firms. 
Recognizing  that  many  of  the  issues  raised  by  this  paper  will  not  neatly  fit  into  the 
traditional  trade  negotiating  framework,  TIA  nonetheless  tables  them  for  action.  TIA 
stands  prepared  to  work  with  USTR  and  other  U.S.  Government  Departments  and 
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agencies  in  order  to  develop  creative,  effective  instruments  to  redress  the  imbalance  in 
telecommunications  market  access  between  the  U.S.  and  Canada. 


IT.  The  Traditional  Structure  of  the  Canadian  Telecommunications  Industry 

Regional  Telecommunications  Networks  and  Services:  Monopoly 

The  provision  of  regional  network  infrastructure  and  regional  services  is  not  altogether 
different  than  that  in  the  United  States.  While  there  are  about  59  monopoly  franchised 
regional  telephone  companies,  almost  90%  of  revenue  is  accounted  for  by  seven  large 
monopolies.  In  each  of  Canada's  ten  Provinces,  there  is  a  dominant  monopoly  with  a 
number  of  independent  monopoly  operators  at  the  local,  municipal  level.  While  the 
ownership  structure  of  these  monopoly  enterprises  varies,  from  local  government-owned 
entities  to  entities  owned  by  private  capital,  they  all  maintain  exclusive  rights  for  the 
provision  of  local  telecommunications,  especially  telephone  services,  within  their 
respective  territories.  Likewise,  they  each  constitute  the  sole  buyer  of  telecommunications 
network  equipment  within  their  respective  territories.  Because  90%  of  the  market  is 
concentrated  in  seven  monopolies,  these  entities  wield  enormous  power  over  both  the 
telecommunications  services  and  the  telecommunications  network  equipment  markets. 

Almost  65%  of  the  Canadian  telecommunications  network  infrastructure  and  the 
associated  basic  services  market  is  owned  or  controlled  by  Bell  Canada  Enterprises 
(BCE).  This  is  largely  a  function  of  the  fact  that  Bell  Canada  owns  the  monopoly 
franchises  in  Ontario  and  Quebec,  the  two  most  populous  provinces  in  Canada.  BCE  also 
owns  significnt  direct  and  indirect  equity  interests  in  the  principal  telephone  companies  in 
the  Atlantic  Provinces  and  in  the  North. 


%  of  Total 

7.8% 
13.6% 
54.2% 
1.9% 
0.4% 
3.7% 
3.3% 
2.4% 
1.9% 
0.3% 
0.6% 


Telecom  Carriers             1991  Operating  j 

AGT 

1114.3 

B.C.  Tel 

1945.2 

Bell  Canada* 

7729.0 

Edmonton  Tel 

270.5 

Island  Tel+ 

52.5 

Manitoba  Tel 

532.7 

Maritime  Tel+ 

474.9 

New  Brunswick  Tel+ 

336.0 

Newfoundland  Tel+ 

265.6 

Northern  Tel+ 

37.9 

North  wesTel* 

88.1 

*  wholly-owned  by  BCE 
+  32-55%  owned  by  BCE 
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Quebec  Tel 

♦  232.7 

SaskTel 

568.2 

Telebec* 

165.9 

Other  Independents 

454.1 

Total 

14,267.6 

Total  Local  Services 

MonopoliesOwned/ 

9149.9 

Controlled  by  BCE 

Lone  Distance  Services: 

Limited  Competition 

1.6% 


4.0% 

1.2% 

3.1% 

100% 

64.3% 

Long-distance  telecommunications  services  across  Canada  and  services  across  the  border 
to  the  United  States  and  Mexico  were  traditionally  provided  by  Telecom  Canada,  an 
unincorporated  association  of  the  ten  largest  telephone  operating  companies  in  each 
province  plus  Telesat  Canada.  The  association  distributed  revenues  from  jointly-provided 
services  and  coordinated  network  operations  and  marketing. 

In  January  1 992,  Telecom  Canada  announced  a  management  reorganization  and  a  name 
change  to  STENTOR.  STENTOR  becomes  a  legal  entity  in  January  1993.   STENTOR 
will  continue  to  administer  the  division  of  revenues  from  long-distance  services. 
STENTOR  Resource  Centre  will  consolidate  the  telephone  companies'  research  and 
development,  and  national  and  international  marketing  activities.  It  will  also  develop  a 
common  technology  platform  for  all  the  member  companies.   STENTOR  Telecom  Policy 
will  act  as  a  government  relations  advisory  arm  for  the  telephone  companies.  The  smaller 
member  telephone  companies  were  pursuaded  to  give  up  their  long-held  veto  over 
STENTOR  decisions.  A  three-quarters  majority  vote  by  the  Board  of  Directors  will  be 
necessary  for  all  decisions.  Bell  Canada,by  far  the  largest  member  company  in  STENTOR 
earning  50.3%  of  total  STENTOR  operating  revenues,  controls  50%  of  the  Board  of 
Director  votes. ' 

STENTOR  MEMBERS 

Alberta  Government  Tel  (AGT) 

Bell  Canada*2 

B.C.  Tel 

Island  Tel  * 

Manitoba  Tel  (MTS) 

Maritime  Tel  (MT&T)* 

Newfoundland  Tel  * 

New  Brunswick  Tel* 

Saskatchewan  Tel 

Quebec  Telephone  (associate  member) 


1  In  addition,  BCE  owns  substantial  equity  in  five  of  the  ten  other  STENTOR  member  companies. 

2  Wholly  or  substantially  owned  by  BCE. 


72 


Unitel  Communications,  formerly  known  as  CNCP  Telecommunications,  competes  with 
STENTOR  and  its  members  to  provide  long-distance  business  communications  services, 
primarily  private  line  services.  CNCP  was  created  in  1947  from  a  merger  of  the 
telecommunications  operations  of  two  Canadian  railway  companies  and  services  were 
offered  over  the  railways'  private  network.  In  1989,  Rogers  Communications  acquired 
40%  of  CNCP,  with  the  remaining  60%  still  held  by  Canadian  Pacific.  It  was  renamed 
Unitel  in  1990.  In  June  1992,  Unitel's  application  to  enter  the  monopoly  long-distance 
voice  services  market  in  Canada  was  approved  under  CRTC  Decision  92-12.  Certain 
aspects  of  this  decision  are,  however,  under  appeal.  (See  below) 

STENTOR  and  its  members  control  95%  of  the  Canadian  long-distance  services  market. 
Bell  Canada  earned  55%  of  total  STENTOR  long-distance  revenues  in  1991,  and  BCE 
owns  substantial  equity  in  six  of  the  nine  STENTOR  member  companies 


Domestic  Satellite  Services:  Monopoly 

Telesat  Canada  owns  and  operates  the  Canadian  commercial  satellite  system.  It  has  full 
responsibility  for  developing,  introducing,  selling  and  servicing  all  satellite-based 
telecommunications  services  in  Canada.  Telesat  was  co-owned  by  the  Federal 
Government  and  members  of  STENTOR  (42%),  the  largest  thereof  being  BCE  with 
24.2%.  In  March  1992,  the  Canadian  Government  allowed  Alouette  Telecommunications 
to  buy  53%  of  Telesat.  Alouette  is  a  consortium  of  STENTOR  (plus  Quebec  Tel)  and 
Spar  Aerospace.  At  the  same  time,  Telesat  was  granted  a  ten-year  monopoly  over 
Canadian  satellite  services.  One  condition  of  the  sale  was  that  Telesat  would  be  required 
to  buy  major  purchases  from  Canadian  suppliers  whenever  possible. 

Through  its  direct  equity  ownership  of  Telesat  and  management  control  of  STENTOR, 
BCE  controls  77%  of  the  monopoly  satellite  services  provider  in  Canada. 


International  Telecommunications  Services:  Monopoly 

As  previously  noted,  services  between  Canada  and  the  United  States  are  provided  by 
STENTOR.  Overseas  services  are  provided  by  Teleglobe  Canada. 

Teleglobe  Canada  provides  international  services  on  a  monopoly  basis  via  international 
gateway  switches  in  Montreal,  Toronto,  and  Vancouver  and  via  INTELSAT  satellites.  On 
March  18,  1992,  Ottawa  announced  that  Teleglobe's  monopoly  over  Canada's  overseas 
telecom  services  had  been  extended  by  at  least  five  years,  to  1997.  Because  the  Canadian 
Government  restricts  telephone  companies  from  owning  more  than  33%  of  the  company, 
BCE's  ownership  remains  at  19.8%. 
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BCE  owns  19.8%  of  the  monopoly  overseas  services  provider  (for  services  outside  the 
North  American  continent)  and  is  gaining  increased  management  control  of  Teleglobe.  In 
addition,  it  has  dominant  management  influence  over  STENTOR,  which  has  a  near- 
monopoly  on  Canada-US. -Mexico  telecom  traffic. 


Telecommunications  Network  Equipment:  Limited  Competition 

The  telecommunications  network  equipment  market  is  even  more  concentrated  in  the 
hands  of  one  company.  Northern  Telecom,  a  subsidiary  of  BCE,  designs,  manufactures, 
and  sells  a  full  line  of  network  equipment.  In  1990,  Northern  held  94%  of  the  Canadian 
network  switching  market,  70%  of  the  Canadian  transmission  market,  76%  of  the  cable 
market,  64%  of  the  microwave  market,  58%  of  the  key  systems  market,  and  55.5%  of  the 
PBX  market. 

Unlike  virtually  all  other  countries  in  the  world,  Canada  has  encouraged  the  vertical 
integration  of  a  monopoly  telecom  services  supplier  with  a  telecom  equipment 
manufacturer.  BCE  owns  and  controls  both  Northern  Telecom  and  Bell  Canada,  in 
addition  to  its  substantial  share  holdings  in  most  other  major  telecom  operating  companies 
in  Canada.  In  1984,  in  a  review  by  the  CRTC,  Canada's  federal  regulatory  body, 
competitive  bidding  for  Bell  Canada  was  rejected. 

"Having  considered  all  the  evidence  on  the  record  of  this  proceeding,  the 
Commission  has  concluded  that  a  competitive  bidding  process  is  not  necessary  at 
this  time  in  order  to  protect  Bell's  subscribers.  Furthermore,  the  Commission  is 
concerned  that  the  type  of  restrictions  which  could  result  from  an  effectively 
applied  competitive  bidding  process  would  not  be  desirable,  either  from  the 
standpoint  of  Bell's  subscribers  or  of  the  telecommunications  industry  in  Canada." 
(Telecom  Decision  CRTC  84-23,  10/5/84,  pgs.  10-11.) 

Northern  has  the  right  of  first  proposal  in  all  Bell  Canada's  equipment  requirements,  with 
only  one  restriction  ~  Bell  Canada  must  receive  Northern's  best  price  quoted  in  Canada  in 
any  three  month  period  for  similar  equipment.  In  June  1992,  Northern  announced  that  it 
had  been  awarded  a  Cdn  $1.1  billion  contract  by  Bell  Canada  for  network  modernization. 
No  other  equipment  vendors  were  invited  to  participate  in  the  bidding  for  this  contract. 

The  other  local  telephone  companies  in  Canada  apply  price  preferences  for  local 
manufacturers  of  up  to  5%.  In  fact,  Requests  for  Quotes  (RFQs)  often  require  suppliers 
to  "state  the  percentage  amount  of  Canadian  produced  content  in  their  proposals."  As  an 
example,  a  1988  RFQ  from  Alberta  Government  Telephones  stated, 

"Goods  and  materials  of  Canadian  manufacture  or  production  shall  be  given 
preference  if  obtainable  in  suitable  quality  and  price,  and  in  this  respect  first 
preference  shall  be  shown  to  the  use  of  goods  and  materials  manufactured  or 
produced  in  Alberta." 
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A  1989  RFQ  from  Edmonton  Telephone  stated, 

"The  Bidder  shall  state  the  percentage  amount  of  Canadian  produce  content  in 
their  proposals." 


In  addition,  Telesat's  monopoly  was  extended  for  an  additional  ten  years  with  the 
condition  that  it  buy  major  purchases  from  Canadian  suppliers  whenever  possible.  This 
represents  a  clear  example  of  how  the  Canadian  Government  places  requirements  on 
privately-owned  telecom  companies  to  "Buy  Canadian." 

"Buy  Canadian"  requirements  for  telecommunications  network  purchases  continue  in 
Canada  despite  the  U.S. -Canada  Free  Trade  Agreement.  Because  the  local  telecom 
services  monopolies  are  either  privately-owned  or  provincially-owned,  the  procurement 
rules  in  NAFTA,  which  apply  only  to  procurement  conducted  by  federal  government 
entities,  do  not  apply  to  them.  A  recent  Canadian  Court  decision  granting  the  CRTC 
jurisdiction  over  certain  provincial  telephone  companies  provides  some  hope  that  federal 
regulation  may  eventually  apply  to  all  Canadian  telephone  companies  equally.  This 
eventuality,  however,  may  take  decades  to  be  realized. 

More  important,  however,  the  telecom  carriers  in  which  BCE  owns  substantial  control 
account  for  over  76%  of  all  network  switching  purchases  in  Canada  and  over  67%  of  all 
transmission  and  cable  equipment  purchases.3  If  one  adds  to  these  figures  the  other 
members  of  STENTOR,  who  will  be  directly  influenced  by  the  technology  platform 
developed  for  them  by  STENTOR  with  dominant  mangement  influence  by  BCE,  these 
figures  rise  to  98%  of  all  switching  euipment  purchased  and  90%  of  all  transmission  and 
cable  equipment  purchased  in  Canada  in  1991.  This  almost  guarantees  that  BCE's 
equipment  subsidiary,  Northern  Telecom,  will  maintain  its  96%+  share  of  the  market. 


Summary 

The  facts  presented  above  suggest  that  the  Canadian  telecommunications  market  for  both 
equipment  and  services  is  1)  highly  concentrated  in  the  hands  of  one  company,  2)  lacks 
effective  competition,  and  3)  is  restrictive  to  non-Canadian  suppliers. 


Northern  Business  Information,  1991  data. 
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III.  Future  Developments 


Two  recent  developments  in  Canada  suggest  a  potential  for  more  competition  in  the 
Canadian  telecommunications  market    These  developments,  however,  only  provide  for 
possible  competition  in  one  sector  of  the  industry,  domestic  long-distance  services.  The 
effect  on  the  telecom  equipment  sector  will  be  minimal  as  the  new  competitive  long- 
distance carriers  are  expected  to  represent  less  than  7%  of  total  network  equipment 
purchases  in  Canada  by  the  year  1995    Moreover,  it  remains  unclear  as  to  how  the 
competitive  landscape  will  unfold    Will  Canada  see  the  fierce  long-distance  competition 
that  the  U.S.  market  has  witnessed;  or  will  it  see  competition  akin  to  the  U.K.  where  over 
95%  of  the  market  still  remains  concentrated  in  the  hands  of  the  traditional  supplier  even 
after  ten  years  of  competition. 

CRTC  Interconnect  2  Decision 

In  June  1992,  the  CRTC  announced  a  decision  to  allow  competition  in  the  provision  of 
domestic  long-distance  telecom  services.  Telecom  decision  CRTC  92-12  allows  entry  by 
applicants  Unitel  and  BCRL  on  a  facilities  basis,  and  opens  the  market  to  allow  other 
applications  for  interconnection.  The  decision  also  permits  the  resale  and  sharing  of 
services  to  the  Atlantic  provinces  and  further  liberalizes  rules  to  permit  the  resale  of 
WATS  and  other  discount  toll  services. 

Other  key  elements  of  the  decisions  include: 

•  a  willingness  to  consider  other  applications  for  facilities-based  competition,  subject  to 
government  policy  and  restrictions  —  notably  20%  maximum  foreign  ownership 
restriction, 

•  a  financial  contribution  mechanism  to  be  paid  by  the  long-distance  competitors  to  the 
carriers  providing  interconnection.  Contributions  will  be  discounted  for  the  first  five 
years,  beginning  with  25%  for  the  first  three  years,  and  declining  to  0%  by  year  six, 

•  Resellers'  contribution  will  increase  from  the  current  $200  per  switch  to  65%  of 
facility-based  competitors'  contribution  in  the  first  year,  moving  to  85%  over  five 
years. 

•  Unitel  and  BCRL  will  not  be  subject  to  the  same  regulatory  scrutiny  as  the  current 
telephone  companies, 

•  since  both  telephone  companies  and  competitors  need  to  use  the  moinopoly  local 
network  to  access  subscribers,  the  costs  of  modifying  the  network  to  facilitate 
competition  will  be  shared  amongst  all  these  players  based  on  their  anticipated  market 
share.  Thus,  competitors  will  be  required  to  pay  about  30%  of  these  costs. 
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On  July  22,  1992,  Bell  Canada  and  BC  Tel  were  granted  leave  to  appeal  CRTC  Decision 
92-12  in  the  Federal  Court  of  Appeals.  The  issues  under  appeal  are  the  allocation  of  equal 
access  costs  (70%  to  the  traditional  carriers  and  30%  to  new  carriers)  and  the  contribution 
discount  for  new  carriers.  The  Court  stayed  implementation  of  equal  access  until  it 
reaches  a  decision. 

On  August  5,  1992,  STENTOR  Telecom  Policy  filed  an  appeal  from  92-12  with  the 
Governor  in  Council.  The  appeal,  at  best,  misstates  the  CRTC  Decision  92-12,  the 
current  status  of  competition  in  Canada,  and  the  regulatory  regime  in  the  U.S.  The  relief 
sought  is  an  order  directing  the  CRTC  to  undertake  a  new  policy  proceeding  regarding  a 
new  regulatory  regime  for  Canada  and  an  order  that  in  the  interim,  absent  power  to 
forbear,  all  MTSAVATS  tariffs  be  approved  in  seven  days,  only  cost  separations  be  used 
to  judge  cross  subsidies,  and  a  price  ceiling  based  on  current  long  distance  rates  adjusted 
for  inflation  be  imposed.  If  granted,  STENTOR  would  in  essence  be  deregulated  and  the 
nascent  resale-based  competition  would  evaporate. 

There  remains  a  great  deal  of  uncertainty  regarding  the  amount  of  and  the  type  of 
competition  that  will  occur  in  the  Canadian  telecom  services  market  due  to  these  appeals 
and  the  stay  regarding  the  entire  new  regulatory  regime.  Moreover,  the  92-12  order  does 
not  authorize  competition,  resale  or  sharing  in  Alberta,  Manitoba,  or  Saskatchewan,  or  in 
independent  telephone  company  territories,  which  are  primarily  in  Ontario  and  Quebec. 
So  the  order,  if  implemented,  does  not  develop  long-distance  competition  nationwide. 


The  House  of  Commons  Bill  C-62 

On  February  27,  1992,  a  House  of  Commons  Bill,  C-62,  was  introduced.  This  bill  sets 
forth  the  Government's  telecommunications  policy  and  its  objectives  for  Canadian 
telecommunications  in  the  future.  This  bill  is  an  attempt  to  modernize  the  Railway  Act  of 
1908  which  is  the  basic  Canadian  statute  governing  telecommunications  at  the  present 
time.  Bill  C-62  would  also  repeal  the  Telegraphs  Act.  Bill  C-62  would: 

1.  limit  foreign  ownership  in  Canadian  telecom  carriers  to  20%, 

2.  Make  it  illegal  for  Canadian  businesses  to  route  long-distance  calls  through  the 
U.S.  where  prices  are  lower, 

3.  Establish  one  federal  jurisdiction  for  the  regulation  of  all  provincial  telecom 
companies, 

4.  Grant  the  CRTC  the  power  of  forbearance,  and 

5.  Grant  the  Minister  of  Communications  the  power  to  issue  policy  directions  to 
the  CRTC,  while  retaining  the  power  to  vary  or  rescind  CRTC  decisions. 
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This  bill  is  intended  to  create  a  framework  within  which  regulatory  decisions  can  be  made. 
It  appears  that  the  Government  of  Canada  does  not  intend  to  encourage  or  condone  for 
Canada  the  same  type  of  open,  competitive  market  that  exists  in  the  United  States.  The 
Standing  Senate  Committee  on  Transport  and  Communications  of  Canada,  after  extensive 
review  of  this  bill,  noted  that  full  competition  will  not  occur  in  Canada. 

"The  Committee  is  not  persuaded  that  there  will  be  anything  approaching  full  scale 
deregulation  under  the  bill.  What  is  provided  for  is  only  limited  regulatory 
forbearance,  and  some  room  for  lighter  forms  of  regulation. . "  (page  1 1  of  the 
Committee's  Report  on  C-62) 

Likewise,  the  bill  would  enshrine  into  law  the  current  government  policy  restricting 
foreign  access  to  the  services  market.  Foreign  ownership  of  Canadian  carriers  would  be 
limited  to  20%    Future  attempts  to  gain  equivalent  market  access  for  U.S.  firms  in 
Canada's  telecom  services  market  through  trade  negotiations  would  be  made  all  the  more 
difficult. 

It  is  unlikely  that  this  bill  will  be  adopted  in  the  short  term.  Until  the  issues  surrounding 
both  CRTC  92-12  and  C-62  are  resolved,  the  future  of  the  competitive  services  market  in 
Canada,  and  the  effects  this  emerging  market  will  have  on  the  telecom  network  equipment 
market,  cannot  be  assessed  fully. 


IV.  Market  Access  Issues 

There  are  several  ways  in  which  non-Canadian  firms  can  choose  to  participate  in  the 
Canadian  telecommunications  market.  These  include  exports,  direct  investment,  joint 
venture  or  alliance  with  a  Canadian  firm,  or  acquisition  of  a  Canadian  firm.  The  choice  of 
using  any  or  all  of  these  market  entry  vehicles  assumes  that  there  exists  an  attractive 
market  in  which  to  sell.  Non-Canadian  firms,  however,  have  faced  significant  barriers  to 
entry  which,  when  taken  together,  make  the  market  far  less  attractive  than  the  market  data 
would  otherwise  indicate.  One,  therefore,  sees  very  little  non-Canadian  participation  in 
the  Canadian  telecom  equipment  market. 


"Buy  Canadian"  Requirements 

"Buy  Canadian"  requirements  clearly  exist  at  the  Provincial  level  in  Canada.  They  are 
explicitly  stated  in  tender  documents  and  unofficially  required  at  all  levels. 

"Buy  Canadian"  requirements  exist  at  the  federal  level  as  well.  In  addition  to  the  unofficial 
pressure  that  is  exerted,  these  requirements  are  made  explicit  in  documents  such  as  those 
promulgated  for  the  ten-year  extension  of  Telesat's  monopoly  and  in  those  required  when 
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a  company  "rationalizes"  its  Canadian  operations  in  order  to  sell  to  the  Canadian 
Government. 

"Buy  Canadian"  requirements  also  derive  from  the  integration  of  the  monopoly  telecom 
services  providers  with  the  only  indigenous  telecom  manufacturer.  Thus,  "Buy  Canadian" 
pressure  often  translates  into  "Buy  Northern  Telecom  Equipment"  pressure. 

These  requirements  essentially  make  an  export-led  market  entry  strategy  unworkable  for 
non-Canadian  firms. 

Slow  Introduction  of  Services  Competition 

Even  with  the  recent  CRTC  Interconnect  2  Decision,  the  benefits  of  competition  in  the 
Canadian  telecommunications  industry  will  be  realized  very  slowly.  This  is  particularly 
true  in  the  telecommunications  network  equipment  sector  of  the  industry    Fierce 
competitive  pressure  to  perform  in  the  marketplace  represents  the  most  effective 
motivation  to  change  traditional  buying  patterns.  As  this  does  not  appear  likely  to  occur 
in  Canada  in  the  near  future,  buying  patterns  for  network  equipment  will  remain  the  same 
unless  government  requires  a  different  behavior.  In  the  interim,  Canadian  consumers, 
businesses  and  ratepayers  will  suffer  due  to  higher  prices,  slower  introduction  of 
technologies,  and  slower  innovation.  U.S.  firms  that  must  compete  directly  with  Canadian 
firms  in  the  U.S.  market  and  U.S.  firms  that  need  to  participate  in  the  Canadian  market 
are  also  suffering  as  competitiveness  is  lost. 

Increasing  Industry  Concentration 

Taking  into  account  the  recent  reorganizations  at  STENTOR  Teleglobe  and  Telesat,  Bell 
Canada  Enterprises  now  owns,  controls,  or  has  dominating  influence  over  approximately 
64%  of  all  revenues  in  Canada  for  telecommunications  services,  including  monopoly  local 
services  and  competitive  long-distance  services.  These  same  BCE-controlled  or 
dominated  carriers  represent  over  76%  of  all  network  switching  purchases  and  over  67% 
of  all  transmission  and  cable  purchases.  If  one  adds  to  these  figures  the  purchases  of  the 
other  STENTOR  member  companies,  who  will  be  directly  influenced  by  the  technology 
platform  developed  for  them  by  STENTOR  with  dominant  management  influence  by 
BCE,  these  figures  rise  to  98%  and  90%  respectively.  Northern  Telecom,  the  BCE 
equipment  manufacturing  subsidiary,  holds  94%  of  the  central  office  switching  market  in 
Canada,  56%  of  the  transmission  market,  66%  of  the  key  systems  market,  and  53%  of  the 
PBX  market. 

According  to  Canadian  Business.  June  1992,  BCE  is  now  ranked  the  largest  of  all 
Canadian  corporations.  They  also  placed  Northern  Telecom  as  the  second  largest 
subsidiary  of  a  Canadian  corporation,  with  Bell  Canada  ranking  third.  Canadian  Business 
categorized  BCE  as  a  leader  in  the  evolution  of  Canadian  industry  and  said,  "as  one  of 
Canada's  truly  global  companies,  BCE  has  by  far  the  largest  share  of  the  domestic 
telecommunications  market,  and  its  subsidiary  Northern  Telecom  is  the  third  largest 
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communications  equipment  manufacturer  in  the  world."  ("The  Sunrise  Economy," 
Canadian  Business.  June  1992,  p.  86)  The  BCE  ownership  of  both  telecom  service 
providers  and  telecom  equipment  manufacturers  has  resulted  in  strategic  relationships 
within  the  BCE  family  to  ensure  profitability. 


Bell  Canada  Enterprises 
Telecommunications  Holdings 


Sector 

Companv  Name 

1990  Revenues 
(Cnd  $m) 

%  of  Sector  Market 

Local  Service 

Bell  Canada 

7654.7 

55.5% 

Island  Tel 

51.2 

- 

Maritime  Tel 

442.6 

3.2% 

New  Brunswick  Tel 

324.1 

2.4% 

Newfoundland  Tel 

256.9 

1.9% 

Northern  Tel 

35.2 

0.2 

Northwes  Tel 

84.1 

.6% 

Telebec 

159.8 

1.2% 

Total  Local  Service 

8973.4 

65% 

Long  Distance/Int'l 

Telesat 

177.8 

23% 

Teleglobe 

234 

30% 

Total  LD/Int'l 

411.8 

53% 

Network 

Northern  Telecom 

94%  of  switching 

Equipment 

The  Canadian  Senate  Committee  on  Transport  and  Communications'  Report  on  Bill  C-62 
notes  the  growing  concern  that  "The  reorganization  of  Telecom  Canada  into  STENTOR, 
the  privatization  of  Telesat  Canada  essentially  to  the  shareholders  of  STENTOR,  and  a 
good  deal  of  speculation  as  to  the  future  of  Teleglobe  Canada  as  an  independent  entity,  all 
point  to  growing  concentration  in  the  Canadian  telecommunications  industry."  (page  11) 
During  the  same  set  of  hearings,  Eastern  Indepedent  Telecom  Ltd.  testified  that  this 
growing  concentration  "may  lead  to  a  further  closing  of  the  Canadian  equipment  market 
should  shareholders  of  STENTOR  (the  other  monopoly  10  carriers)  be  obliged  to  follow 
Bell  Canada's  purchasing  practices." 

The  Canadian  Association  of  Competitive  Telecommunications  Suppliers  has  stated  that 
the  influence  of  STENTOR  would  "erect  significant  barriers  to  competition  in  the 
telecommunications  industry  by  extending  Bell  Canada's  policy  to  buy  all  its  equipment 
from  a  single  supplier."  ("STENTOR^Subject  of  Probe",  Globe  and  Mail.  June  4,  1992) 
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While  Bell  Canada  and  its  sister  organization,  Northern  Telecom,  are  both  privately- 
owned  companies  (both  owned  by  BCE),  BCE's  continuing  control  over  65%  of  the 
regional  monopoly  telecommunications  services  market  in  Canada  is  without  comparison 
in  the  United  States.  Also  without  comparison  is  the  fact  that  a  substantial  services 
monopoly  is  integrated  with  a  substantial  manufacturer.  Clearly,  the  integration  of  a 
monopoly  services  provider  with  a  manufacturer  operating  in  competitive  markets 
provides  opportunities  for  anti-competitive  behavior,  including  the  cross-subsidization  of 
manufacturing  activities  from  monopoly  services  revenues.  The  U.S.  Government  has 
accepted  that  similar  anti-competitive  opportunities  exist  when  monopoly  services 
providers  enter  the  competitive  value-added  services  market,  and  has  addressed  this 
potential  through  specific  safeguard  provisions  in  trade  agreements  (e.g.,  NAFTA). 
Because  similar  opportunities  exist  for  anti-competitive  behavior  when  a  telecom  services 
monopoly  also  designs,  manufactures,  and  sells  equipment  in  competitive  markets,  TIA 
strongly  suggests  that  careful  consideration  be  given  to  the  effects  on  U.S.  companies  of 
the  concentration  within  Canada's  telecom  industry. 

It  is  relevant  to  note  that  the  European  Commission  has  recently  concluded  a  study  of  the 
telecommunications  equipment  industry  in  Europe  and  reached  similar  conclusions  on  this 
point. 

"Where  a  service  operator  enjoying  special  or  exclusive  rights,  and  not  therefore 
subject  to  effective  competition,  has  a  presence  in  the  equipment  market  there  is  a 
danger  that  such  vertical  integration  increases  the  risk  of  cross-subsidization, 
predatory  pricing  or  other  forms  of  discrimination  which  could  be  contrary  to  the 
rules  of  competition,.  .  "4 

In  fact,  the  EC.  is  requiring  telecommunications  carriers  "with  special  or  exclusive  rights" 
to  procure  network  equipment  through  a  public  tendering  process  that  will  be  based  upon 
principles  of  non-discrimination  and  most  economically  advantageous  bid. 

The  United  States  Government  chose  divestiture  as  the  mechanism  to  prevent  anti- 
competitive behavior  that  can  arise  from  the  integration  of  competitive  and  non- 
competitive parts  of  the  business. 

In  Canada,  however,  integration  between  a  competitive  manufacturing  company  and 
monopoly  telecom  operators  is  encouraged  by  the  government.  The  result  of  this 
integration,  when  coupled  with  the  control  held  by  this  same  company  over  most  of  the 
telecom  network  providers  in  Canada,  is  a  telecom  network  equipment  market  controlled 
exclusively  by  a  single  firm.  Moreover,  the  concentration  of  the  Canadian 
telecommunications  industry  into  the  hands  of  a  single  entity  is  increasing.  BCE's  web-like 
integration  of  telecommunications  terminal  equipment,  network  equipment,  monopoly 
local  services,  and  competitive  long-distance  services  serves  as  an  effective  barrier  to 
competition  in  Canada.  It  has  served  to  keep  Canadian  prices  above  U.S.  competitive 


4   Communication  From  The  Commission,  May  20,  1992,  "The  European  Telecommunications 
Equipment  Industry;  The  State  of  Play,  Issues  at  Stake,  and  Proposals  for  Action",  paragraph  54. 
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market  prices,  it  has  delayed  the  introduction  of  advanced  new  technology  into  the 
marketplace,  and  has  clearly  acted  as  a  disincentive  to  investment  in  Canada. 


V.  Conclusions 

These  issues,  i.e.,  "Buy  Canadian"  requirements,  the  slow  introduction  of  competition  into 
the  telecom  equipment  and  services  markets,  and  the  increasing  industry  concentration, 
represent  real  market  barriers  for  U.S.  firms.  They  may  be  difficult  to  address  under 
current  trade  law  and  trade  agreements,  but  they  are  nonetheless  real  barriers.  TIA 
believes  that  the  fundamental  problem  is  that  the  USTR  has  not  been  able  to  successfully 
engage  the  Canadian  government  on  this  issue.  TIA  wants  to  make  clear  to  U.S.  and 
Canadian  trade  policy  makers  that  privately-owned  monopolies  can  cause  as  much  harm  to 
free  market  principles  and  competition  as  can  government-owned  monopolies.  This 
inability  to  engage  the  Canadians  has  become  very  problematic  for  U.S.  industry  and 
may  very  well  come  to  represent  a  growing  weakness  in  trade  leverage  for  the  U.S.  as 
countries  the  world  over  privatize  their  monopolies.  Privatization,  in  and  of  itself,  does 
not  necessarily  change  the  behavior  of  a  monopoly.  Only  government  oversight  and/or  the 
introduction  of  competition  can  effectively  change  monopoly  behavior. 

The  effect  of  Canada's  non-competitive,  closed  telecommunications  market  on  U.S. 
telecommunications  equipment  suppliers  has  been  a  decline  in  profitability  and,  therefore, 
life-expectancy.  As  Canadian  firms  have  freely  entered  the  U.S.  market  and  driven  down 
U.S.  prices,  U.S.  firms  are  unable  to  resort  to  the  most  obvious  and  effective  competitive 
defensive,  i.e.,  to  arbitrage  international  price  discrimination  by  exporting  back  to  the 
competitor's  home  market.  This  is  an  effective  competitive  defense  because  it  bids  away 
the  competitor's  profits  in  his  home  market  and  eliminates  his  ability  to  price  discriminate. 

"Where  international  arbitrage  is  not  truly  possible,  that  is,  where  the  foreign 
market  is  "closed,"  then  we  have  identified  a  true  trade  and  competition  policy 
issue  which  is  appropriately  addressed  at  a  government-to-government  level."5 

TIA  stands  ready  to  work  with  USTR  to  develop  creative,  effective  tools  for  use  in 
supporting  the  entry  of  U.S.  firms  into  the  Canadian  telecommunications  market. 


5  Testimony  presented  by  Robert  A.  Lipstein,  Coudeit  Brothers,  before  the  U.S.  Senate  Committee  on 
the  Judiciary,  June  18,  1992,  entitled  "Competition  and  Trade  Policy  in  a  Global  Economy." 
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Mr.  Conyers.  Mr.  Pitsor. 

STATEMENT  OF  KYLE  PITSOR,  MANAGER,  INTERNATIONAL  AF- 
FAIRS, NATIONAL  ELECTRICAL  MANUFACTURERS  ASSOCIA- 
TION 

Mr.  Pitsor.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. 

I  am  Kyle  Pitsor,  manager  of  international  affairs  for  the  Na- 
tional Electrical  Manufacturers  Association.  NEMA  is  the  largest 
association  representing  manufacturers  of  a  domestic  market  of 
about  $100  billion  of  products  used  in  the  generation,  transmission, 
distribution,  control,  and  use  of  electricity. 

Included  within  NEMA's  product  scope  are  about  100  firms  that 
manufacture  power  equipment.  These  are  manufacturers  of  equip- 
ment like  transformers,  switchgear,  insulators,  surge  arresters; 
products  that  are  sold  to  electric  utilities,  and  these  are  the  trans- 
mission and  distribution  products  that  are  included  in  the  U.S.  bi- 
lateral agreement  on  heavy  mechanical  equipment. 

Mr.  Chairman,  we  welcome  the  opportunity  to  be  here  again  to 
speak  on  the  issue  of  title  VII  and  procurement  discrimination.  We 
appreciate  your  leadership  on  this  issue  and  the  involvement  of 
this  committee  in  addressing  foreign  procurement  discrimination 
faced  by  American  firms. 

Last  year,  the  administration  identified  the  European  Commu- 
nity as  discriminating  under  title  VII.  And  over  the  past  year,  we 
have  been  providing  advice  and  suggestions  to  the  U.S.  negotiators 
regarding  entity  coverage,  market  assessments,  and  also  comment- 
ing on  options  for  sanctions  should  negotiations  fail  and  the  United 
States  have  to  retaliate. 

As  we  know,  on  April  21,  an  agreement  was  struck  between  the 
United  States  and  the  European  Community  on  heavy  electrical 
equipment.  We  commend  the  tenacity  and  professionalism  of  Am- 
bassador Kantor  and  his  negotiating  team  in  reaching  that  agree- 
ment. The  agreement  is  an  important  first  step,  we  believe,  in  com- 
pleting a  comprehensive,  expanded  government  procurement  code 
under  the  GATT. 

Our  objective,  as  we  have  testified  before  you  on  four  previous  oc- 
casions, is  that  our  objective  is  to  be  able  to  compete  internation- 
ally for  public  procurement  opportunities  based  on  nondiscrim- 
inatory, transparent,  and  national  treatment  principles. 

We  have  reviewed  the  bilateral  agreement  and  believe  it  does 
provide  the  basis  for  reciprocal,  equivalent,  competitive  access  to 
the  EC  procurement  opportunities.  We  estimate  that  T  and  D  op- 
portunities for  American  firms  are  worth  in  the  range  of  $2  to  $3 
billion.  We  also  note  that  the  agreement  has  the  further  potential 
of  expanding  opportunities  to  non-EC  countries  such  as  the  EFTA 
countries  and  other  European  countries  under  the  European  eco- 
nomic area. 

Whether  the  agreement  does,  in  fact,  provide  equivalent  access 
will  depend  on  how  it  is  implemented  by  each  of  the  covered  utili- 
ties. And  we  are  going  to  be  monitoring  that  very  closely  and  will 
be  reporting  back  to  you,  Mr.  Chairman,  and  the  administration  on 
American  firms'  experiences  under  the  bilateral  agreement  that 
has  been  achieved. 
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As  I  noted,  while  this  bilateral  was  appropriate  and  necessary, 
we  are  most  anxious  for  the  completion  of  a  comprehensive,  multi- 
lateral agreement  under  the  GATT.  And  in  my  testimony,  I  make 
a  few  observations  as  to  why  a  comprehensive  agreement  would  be 
beneficial. 

One  comment  I  would  like  to  make  with  regards  to  the  bilateral 
agreement,  and  that  is  in  article  IV,  the  call  for  a  joint  study  to 
investigate  the  opportunities  that  arise  from  the  countries'  oners 
and  requests. 

As  you  know,  Mr.  Chairman,  the  information  available  under 
what  exactly  are  the  pros  and  cons  of  the  benefits  that  we  have  de- 
rived to  date  under  the  GATT  code  have  been  imprecise  and  have 
been  hard  to  get  a  handle  on.  So  we  welcome  the  opportunity  to 
provide  additional  data  under  the  joint  agreement  on  the  perform- 
ance, potential,  and  trends  for  our  members.  We  do  assume  that 
the  joint  study  will  not  jeopardize  the  ability  to  complete  the  ex- 
panded code  negotiations  in  conjunction  with  the  GATT  Uruguay 
Round  talks. 

Finally,  Mr.  Chairman,  NEMA  believes  that  the  success  in  reach- 
ing the  bilateral  agreement  with  the  European  Community  for 
heavy  electrical  equipment  was  the  result  of  constructive  use  of 
title  VII  and  the  credible  threat  of  imposition  of  sanctions  by  the 
administration.  Title  VII  is  a  forceful  trade  tool  that  can  be  effec- 
tively used  to  open  public  procurement  markets  and  bring  about 
equivalent,  competitive  market  access  for  American  suppliers.  We 
commend  the  committee  for  its  leadership  in  the  title  VII  provision 
in  the  1988  act. 

We  appreciate  the  opportunity  to  offer  these  comments,  Mr. 
Chairman  and  members  of  the  committee.  And  I  would  be  pleased 
to  respond  to  any  questions. 

[The  prepared  statement  of  Mr.  Pitsor  follows:] 


84 


CE23 


National  Electrical  Manufacturers  Association 

2101  L  Streot.  N.W.  Suite  300 

Washington,  DC.  20037  (202)  457-8400 

Fax  (202)  457-8468 


TESTIMONY  OF 

MR.  KYLE  PITSOR 

MANAGER,  INTERNATIONAL  AFFAIRS 

NATIONAL  ELECTRICAL  MANUFACTURERS  ASSOCIATION 

BEFORE  THE 

SUBCOMMITTEE  ON  LEGISLATION  AND  NATIONAL  SECURITY 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

JUNE  10,  1993 

ON 

FOREIGN  PROCUREMENT  DISCRIMINATION  AND 

THE  EFFECTIVENESS  OF  TITLE  VII  OF  THE  OMNIBUS  TRADE  AND 

COMPETITIVENESS  ACT  OF  1988 


85 


CSEJ 


National  Electrical  Manufacturers  Association 

2101  L  Street,  N.W.  Suite  300 

Washington.  DC  20037  (202)  457-8400 

Fax  (202)  457-8468 


TESTIMONY  OF 

MR.  KYLE  PITS OR 

MANAGER,  INTERNATIONAL  AFFAIRS 

NATIONAL  ELECTRICAL  MANUFACTURERS  ASSOCIATION 

BEFORE  THE 

SUBCOMMITTEE  ON  LEGISLATION  AND  NATIONAL  SECURITY 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

U.S.  HOUSE  OF  REPRESENTATIVES 

JUNE  10,  1993 

ON 

FOREIGN  PROCUREMENT  DISCRIMINATION  AND 

THE  EFFECTIVENESS  OF  TITLE  VII  OF  THE  OMNIBUS  TRADE  AND 

COMPETITIVENESS  ACT  OF  1988 


Mr.  Chairman  and  members  of  the  Committee,  I  am  Kyle  Pitsor, 
Manager  of  International  Affairs  for  the  National  Electrical 
Manufacturers  Association  (NEMA) .   NEMA  is  the  largest  trade 
association  representing  the  interests  of  American  manufacturers 
of  products  used  in  the  generation,  transmission,  distribution, 
control  and  end-use  of  electricity.   NEMA  members  serve  a  $100 
billion  domestic  market,  export  about  $11  billion,  and  employ 
500,000  Americans. 

The  NEMA  Power  Equipment  Division,  one  of  nine  NEMA  product 
divisions,  represents  about  100  firms  that  manufacture  and  supply 
electrical  power  equipment  to  electric  utilities.   These  products 
include  transformers,  switchgear,  high  voltage  insulators,  surge 
arresters,  transmission  structures,  electrical  connectors, 
watthour  meters  and  metering  equipment,  and  capacitors. 

Mr.  Chairman,  NEMA  welcomes  the  opportunity  to  offer  our  comments 
on  the  recent  U.S. -EC  procurement  agreement  affecting  heavy 
electrical  equipment  and  on  overall  procurement  discrimination 
negotiations.   We  would  like  to  thank  the  Chairman  for  his 
leadership  and  this  Committee  for  its  involvement  in  addressing 
foreign  procurement  discrimination  faced  by  American  firms.   We 
have  testified  before  this  Committee  on  several  occasions  over 
the  past  several  years  regarding  foreign  procurement 
discrimination  and  appreciate  your  oversight  on  and  consideration 
of  means  to  bring  about  equivalent  competitive  market  access  to 
procurement  markets. 
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For  many  years,  NEMA  has  worked  with  and  advised  U.S.  negotiators 
and  the  Congress  on  procurement  discrimination  faced  by  U.S. 
manufacturers  of  electrical  power  equipment.   We  have  offered 
comments  on  each  of  the  Title  VII  reviews  and  supported  last 
year's  Title  VII  identification  by  the  Administration  against  the 
European  Community.   Over  the  past  year,  we  have  provided  advice 
and  suggestions  to  the  U.S.  negotiators  regarding  entity  coverage 
and  EC  market  assessments.   On  March  5,  we  submitted  comments  on 
Ambassador  Kantor's  February  1  announcement  including  options  for 
sanctions  should  negotiations  fail  and  the  U.S.  retaliate. 

On  April  21,  1993,  Ambassador  Mickey  Kantor  announced  that 
intensive  discussions  with  EC  Commissioner  Leon  Brittan  had 
resulted  in  an  agreement  on  procurement  affecting  purchasers  of 
heavy  electrical  equipment.   The  agreement  was  subsequently 
ratified  by  the  EC  Council  of  Ministers  on  May  10,  and  the  formal 
memorandum  of  understanding  was  signed  on  May  25,  1993,  and 
implemented  by  Executive  Order  12849. 

NEMA  commends  the  tenacity  and  professionalism  of  Ambassador 
Kantor  and  the  U.S.  negotiating  team  in  reaching  the  bilateral 
agreement.   The  agreement  is  an  important  first  step  in 
completing  a  comprehensive  expanded  government  procurement  code 
through  the  negotiations  underway  in  the  GATT.   American 
industry's  objective  is  to  be  able  to  compete  internationally  for 
public  procurement  opportunities  based  on  non-discriminatory, 
transparent,  national  treatment  principles. 

We  have  reviewed  the  bilateral  agreement  and  believe  it  provides 
the  basis  for  reciprocal,  equivalent  competitive  access  to  EC 
procurement  opportunities.   We  estimate  EC  transmission  and 
distribution  equipment  opportunities  worth  about  $2-3  billion. 
The  aqreement  has  the  further  potential  of  providinq  access  to 
additional  non-EC  countries  throuqh  the  European  Economic  Area 
and  new  EC  membership  from  EFTA  (European  Free  Trade  Association) 
countries. 

Whether  the  aqreement  does  in  fact  provide  equivalent  access  will 
depend  on  how  it  is  in  implemented  by  each  of  the  covered 
utilities.  Given  the  recent  nature  of  the  aqreement  there  is  no 
record  on  which  to  base  an  assessment.  We  would  like  to  keep  the 
Committee  and  the  Administration  informed  of  the  experiences  U.S. 
firms  have  under  this  aqreement,  includinq  use  of  the  EC  Remedies 
Directive. 

We  noted  earlier  that  while  it  was  necessary  to  neqotiate  a 
bilateral  aqreement  in  this  case  we  are  anxious  for  completion  of 
a  comprehensive  multilateral  aqreement  under  the  GATT.   We  would 
like  to  note  that  while  Article  29  of  the  EC  Utilities  Directive 
has  been  waived  for  American  bidders,  the  Directive  provides 
utilities  in  the  EC  with  a  much  qreater  opportunity  to  sinqle 
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source  or  limit  bidders  than  does  the  GATT  Agreement  on 
Government  Procurement.   In  addition,  the  threshold 
for  when  a  utility's  contract  is  covered  by  non-discriminatory, 
transparent  procedures  is  higher  (approximately  $450,000)  under 
the  EC  Directive  than  under  the  GATT  Code  (approximately 
$176,000)  for  federal  contracts. 

A  further  concern  is  that  we  have  received  reports  that  some  EC 
utilities  have  entered  into  long-term  goods  contracts  with 
preferred  "national"  suppliers  thereby  limiting  the  opportunities 
available  under  the  agreement  to  American  exporters. 

The  bilateral  agreement  calls  for  a  joint  study  (Article  4)  to  be 
conducted  regarding  the  opportunities  that  would  arise  from 
countries'  offers  and  requests.   Estimates  on  the  value  and 
bidding  potential  of  covered  procurement  have  been  problematic, 
beginning  with  the  1979  GATT  Agreement  on  Government  Procurement. 
The  reporting  requirements  by  signatory  countries  are  weak, 
imprecise,  and  need  to  be  strengthened.   Consequently,  we  welcome 
the  opportunity  to  provide  data  on  current  performance, 
potential,  and  trends  for  the  joint  study.   We  note,  however, 
that  the  negotiations  to  expand  the  GATT  Agreement  on  Government 
Procurement  need  to  be  conducted  in  concert  with  the  overall  GATT 
Uruguay  Round.   Given  the  timetable  contained  in  the 
Administration's  request  for  Congressional  "fast-track" 
consideration  procedures,  we  assume  that  the  joint  study  will  not 
jeopardize  the  ability  to  complete  the  expanded  Code  negotiations 
in  conjunction  with  the  GATT  Uruguay  Round  talks. 

Finally,  NEMA  believes  that  the  success  in  reaching  the  bilateral 
agreement  with  the  EC  for  heavy  electrical  equipment  was  the 
result  of  constructive  use  of  Title  VII  and  the  credible  threat 
and  imposition  of  sanctions.   Title  VII  is  a  forceful  trade  tool 
that  can  be  used  effectively  to  open  public  procurement  markets 
and  bring  about  equivalent  competitive  market  access  for  American 
equipment  suppliers. 

Mr.  Chairman,  NEMA  appreciates  the  opportunity  to  offer  these 
comments  on  Title  VII  and  the  U.S. -EC  agreement  affecting  heavy 
electrical  equipment.   I  would  be  pleased  to  respond  to  any 
questions.   Thank  you. 
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Mr.  Conyers.  Thank  you  kindly.  You  have  been  before  the  com- 
mittee many  times,  and  we  thank  all  of  you  for  your  testimony. 

Mr.  Frischkorn,  are  you  relieved  to  know  that  the  trade  Ambas- 
sador said  that  NAFTA  will  open  up  $6  billion — a  $6  billion  tele- 
communications market? 

Mr.  Frischkorn.  Yes.  TIA  is  on  record  as  supporting  the  free 
trade  agreement.  The  opportunities  for  telecommunications  compa- 
nies in  Mexico  are  many.  Their  telecommunications  system  is  ar- 
chaic by  our  standards. 

If  they  are  going  to  become  a  top-flight  economic  power,  they  are 
going  to  need  telecommunications.  So  there  are  opportunities  there 
for  American  manufacturers.  And  we  look  forward  to  taking  advan- 
tage of  that  agreement. 

Mr.  Conyers.  Where  is  your  largest  office,  company,  manufactur- 
ing location  in  the  continent  of  Africa? 

Mr.  Frischkorn.  Well,  many  of  our  member  companies  operate 
in  Africa.  Most  of  the  sales — I  am  not  sure  that  any  of  them  actu- 
ally have  a  manufacturing  facility  in  Africa.  But  many  of  our  com- 
panies sell  into  Africa. 

In  fact,  STS,  which  is  going  to  be  coming  up  and  testifying,  I 
think,  is  making  some  sales  there.  GTE  has  sold  a  number  of  sat- 
ellite systems.  And  I  think  AT&T  has  done  some  business  as  well 
in  Africa,  North  and  West  Africa.  So  American  companies  are  sell- 
ing in  that  market. 

And,  in  fact,  Mr.  Chairman,  TIA  received  a  $200,000  grant  from 
the  U.S.  Government  last  year  to  bring  a  delegation  of  19  African 
telecommunications  officials  to  the  United  States  for  our 
"SuperCom"  show,  which  is  the  big  trade  show  that  we  do  every 
year.  That  grant  was  awarded  by  the  Trade  Development  Adminis- 
tration. I  think  that  the  African  officials  got  a  better  appreciation 
of  the  quality  of  American  telecommunications  products.  And  I 
think  that  is  going  to  result  in  a  lot  of  sales  by  American  compa- 
nies, in  particularly  Central  and  West  Africa. 

Mr.  Conyers.  Thank  you  very  much. 

Attorn ev  Sherman,  what  activities  do  you  have  going  on  on  that 
continent; 

Ms.  Sherman.  Well,  Mr.  Chairman,  we  have  a  variety  of  activi- 
ties encompassing  many  of  our  businesses.  We  sell,  for  example, 
power  systems  equipment  into  a  number  of  African  countries.  We 
have  sold  jet  engines  to  power  aircraft.  And  we  have  offices 
throughout  many — well,  throughout  a  number  of  countries  in  Afri- 
ca. In  Nigeria,  for  example,  we  have  offices.  We  do  not  have  sub- 
stantial manufacturing  activities  as  yet  in  Africa,  however. 

Mr.  Conyers.  OK 

Kyle,  what  are  your  people  up  to  over  there? 

Mr.  Pitsor.  With  respect  to  the  550  companies  that  belong  to 
NEMA,  a  number  of  them  do  export  products  to  Africa  to  Central, 
Eastern,  and  Northern  Africa  in  particular.  Some  of  them  have 
some  small  manufacturing  operations  in  Africa. 

And  we  have  been  working  to  try  to  improve  export  promotion 
programs  into  Africa  with  the  U.S.  Department  of  Commerce  and 
the  trade  development  agencies. 

Mr.  Conyers.  I  was  the  representative  for  the  Congress  to  the 
African/African-American  summit  in  Libreville,  Gabon,  in  which 
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economic  development  was  obviously  a  very  important  question  on 
that  agenda.  This  is  the  handiwork  of  Dr.  Leon  Sullivan,  who  au- 
thored the  "Sullivan  Principles,"  as  a  board  member  for  Chrysler 
Corp.  with  reference  to  us  doing  business  with  South  Africa. 

This  was  the  second  such  international  summit,  and  they  are 
held  every  2  years.  I  would  like  to  keep  you  apprised  about  the  one 
that  is  coming  up  2  years  from  now.  And  I  would  like  you  to  stay 
tuned.  Ms.  Cheryl  Phelps  was  instrumental  in  working  with  the 
staff  that  put  that  together.  Governor  Wilder  was  there;  former 
Secretary  of  HHS  Louis  Sullivan  was  there;  many  State  legislators 
were  there;  many  business  persons  were  there.  So  we  will  stay  in 
touch  with  reference  to  that  very  important  activity. 

Who  has  any  activities  going  on  in  Haiti? 

OK 

Well,  I  want  to  thank  all  of  you  for  your  testimony.  And  if  you 
get  some  written  questions,  I  know  you  will  send  back  the  answers. 
Thank  you  very  much. 

We  will  take  a  recess  for  a  vote,  and  we  will  start  back  with  Dr. 
Cooney  and  Mr.  Hershberg. 

[Recess  taken.] 

Mr.  McCandless  [presiding].  Good  afternoon,  gentlemen.  We 
have  reached  a  point  here  in  our  activities  where  the  chairman  had 
to  leave  unexpectedly  to  cover  something  else.  And  you  are  very 
kind  and  patient  to  put  up  with  the  system,  if  that  is  what  you 
want  to  call  it  here  on  the  Hill. 

We  know  that  you  people  are  of  a  background  and  profession 
that  your  information  is  going  to  be  valuable  to  this  committee.  As 
you  can  see,  we  have  it  taken  in  the  form  of  testimony  which  we 
can  review,  those  of  us  who  haven't  been  able  to  come  and  go. 

So  unless  there  is  objection,  we  will,  as  we  have  done  with  the 
rest  of  the  people  testifying  before  the  subcommittee,  administer 
the  oath.  And  if  you  would  raise  your  hand,  please  stand. 

[Witnesses  sworn.] 

Mr.  McCandless.  Now,  without  objection,  your  full  statement 
will  be  entered  into  the  record.  And  since  there  is  no  one  to  object, 
it  will  be  entered  into  the  record.  And  you  may  proceed  as  you 
wish. 

We  will  start  with  Mr.  Cooney. 

STATEMENT  OF  STEPHEN  COONEY,  SENIOR  POLICY  DIREC- 
TOR, INTERNATIONAL  INVESTMENT  AND  FINANCE,  NA- 
TIONAL ASSOCIATION  OF  MANUFACTURERS 

Mr.  Cooney.  Thank  you  very  much,  Mr.  McCandless. 

I  will  just  be  extremely  brief  in  my  oral  statement,  primarily  re- 
viewing the  summary. 

We  had  four  NAM  members  and  two  companies  and  two  trade 
associations  in  the  previous  panel  giving  comments.  And  what  I  in- 
tend to  do  here  is  to  indicate  our  support  for  the  agreement  that 
has  been  discussed  by  Ambassador  Kantor  today  and  to  look  at  the 
implications  for  the  broad  range  of  American  industry. 

The  National  Association  of  Manufacturers  supports  the  United 
States-European  Community  agreement  announced  on  April  21, 
1993,  as  a  partial  settlement  of  the  United  States-European  Com- 
munity public  procurement  issue. 
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I  want  to  make  very  clear  for  the  record  that  both  the  issue  and 
this  agreement  are  much  broader  than  the  electrical  equipment 
and  telecommunications  sectors.  And  I  have  some  data  and  some 
further  information  on  that  in  the  written  statement. 

As  this  is  only  a  partial  and  temporary  settlement,  we  also  be- 
lieve at  the  NAM  that  limited  sanctions  against  the  European 
Community  are  appropriate  while  discrimination  continues  in  Eu- 
rope in  other  public  procurement  product  areas. 

The  third  point  I  want  to  make  is  that  the  NAM  supports  contin- 
ued negotiations  aimed  at  concluding  a  comprehensive  settlement 
of  this  issue,  parallel  to  negotiations  on  completing  the  GATT  Uru- 
guay Round.  Other  important  U.S.  export  interests  are  at  stake,  in- 
cluding telecommunications  equipment  and  other  important  indus- 
trial products.  We  are  very  pleased,  of  course,  to  hear  about  the 
further  settlement  today  with  respect  to  telecommunications  equip- 
ment in  Germany.  But  there  is  still  a  wide  range  of  issues  that  are 
to  be  resolved.  And  the  most  important  point  I  think  we  tend  to 
overlook  on  this  agreement  so  far,  is  that  this  whole  deal  is  tem- 
porary. It  expires  in  2  years  if  we  don't  get  a  broader  agreement. 

With  respect  to  the  negotiation  of  the  comprehensive  agreement, 
I  want  to  make  three  further  points. 

First  of  all,  the  NAM  has  supported  and  continues  to  support  the 
U.S.  Trade  Representative's  request  for  voluntary  inclusion  of  State 
government  procurement  and  coverage  under  the  GATT  govern- 
ment procurement  code.  USTR  has  been  asking  State  governments 
to  include  their  procurement.  We  have  supported  that.  We  assume, 
of  course,  there  will  be  a  final  package  in  which  we  will  get  some- 
thing for  this  coverage.  So  it  is  not  like  it  is  just  a  unilateral  offer 
by  the  United  States.  Second,  we  oppose  the  acceptance,  however, 
of  GATT  discipline  over  U.S.  investor-owned  telephone  companies 
and  public  utilities  as  requested  by  the  European  Community.  And 
I  want  to  make  that  clear  as  well.  We  continue  to  oppose  that,  and 
the  U.S.  Government  has  also  opposed  that.  There  should  be  no 
coverage  of  private  sector  companies  by  the  GATT. 

Third,  we  support  the  United  States-European  Community  plan 
for  a  joint  study  to  ascertain  the  value  of  their  respective  negotiat- 
ing offers.  But  we  are  also  concerned  that  this  report  should  not 
delay  final  agreement  on  a  comprehensive  public  procurement  ac- 
cess package  under  the  GATT  Uruguay  Round.  We  do  have  some 
concerns  there  because  the  date  for  completion  of  that  study  is  not 
until  January  31,  1994.  That  is  over  a  month  after  the  President 
has  to  inform  Congress  that  he  intends  to  sign  an  agreement  under 
the  fast-track  extension  proposal. 

Finally,  I  want  to  say  that  the  size  and  scope  of  a  potential  Unit- 
ed States-European  Community  procurement  deal  should  not  be 
underrated.  The  current  agreement  already  opens  an  EC  electrical 
utilities  procurement  market  of  $20  billion  to  U.S.  exports. 

In  our  statement,  we  included  other  exports  that  would  benefit 
from  a  comprehensive  deal.  We  mentioned  computers  where  we 
have  $12  billion  worth  of  exports  to  European  Community  already: 
construction  and  specialized  machinery  and  general  industrial  ma- 
chinery such  as  pumps  and  valves.  For  example,  we  could  get  the 
water  treatment  sector  opened  up  to  us. 
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The  concluding  point  I  want  to  make  here  is  that  this  is  a  very 
important  and  broad  negotiation.  There  are  a  lot  of  industrial  in- 
terests involved.  The  NAM  supports  it.  We  don't  see  this  as  just 
limited  to  telecommunications  and  heavy  electrical  equipment. 

Mr.  McCandless.  Thank  you. 

I  don't  remember  this  being  part  of  your  introduction,  so  if  I  am 
repeating  myself,  please  forgive  me.  But  for  the  record,  Mr.  Ste- 
phen Cooney  is  senior  policy  director  of  international  investment 
and  finance,  National  Association  of  Manufacturers. 

Thank  you,  Mr.  Cooney. 

[The  prepared  statement  of  Mr.  Cooney  follows:] 
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STATEMENT  OF 

STEPHEN  COONEY 

SENIOR  POLICY  DIRECTOR,  INTERNATIONAL  INVESTMENT  AND  FINANCE 

NATIONAL  ASSOCIATION  OF  MANUFACTURERS 

ON 
US-EC  PUBLIC  PROCUREMENT  AGREEMENT  AND  NEGOTIATIONS 

BEFORE  THE 

SUBCOMMITTEE  ON  LEGISLATION  AND  NATIONAL  SECURITY 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

Washington,  DC 
June  10,  1993 


Mr.  Chairman,  I  am  Stephen  Cooney,  Senior  Policy  Director  for  International  Investment  and 
Finance  at  the  National  Association  of  Manufacturers.  The  National  Association  of 
Manufacturers  of  the  United  States  of  America  is  a  voluntary  business  association  of  more  than 
12,500  member  companies  and  subsidiaries,  large  and  small,  located  in  every  U.S.  state. 
Members  range  in  size  from  the  very  large  to  more  than  9,000  smaller  manufacturing  firms, 
with  fewer  than  500  employees.  The  NAM  is  affiliated  with  an  additional  158,000  businesses 
through  its  Associations  Council  and  the  National  Industrial  Council. 

We  are  pleased  to  be  asked  to  testify  today,  because  this  is  a  subject  that  the  NAM  has 
followed  very  closely  for  several  years.  Reform  of  European  Community  (EC)  control  over  the 
public  procurement  process  in  the  12  EC  member  states  was  included  as  a  major  component  of 
the  program  to  complete  a  European  "Single  Internal  Market"  ("EC-92")  by  the  end  of  last  year. 
In  general,  U.S.  business  has  strongly  supported  this  part  of  the  EC-92  program,  including  the 
opening  of  national  utilities  procurement  markets.  This  could  open  a  new  market  as  large  as 
$200  billion  to  competitive  U.S.  products  and  services. 

But  U.S.  exporters'  access  to  this  market  has  been  impeded  by  a  new  discriminatory 
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provision  in  the  EC  Public  Procurement  Utilities  Directive,  that  went  into  effect  on  January  1 , 
1993.  We  have  therefore  also  supported  the  U.S.  Trade  Representative's  efforts  to  negotiate 
an  agreement  with  the  EC  to  obtain  national  treatment  in  the  EC  for  U.S.  products. 

Summary  of  NAM  Position  on  US-EC  Electrical  Utilities  Agreement 

•  The  NAM  supports  the  US-EC  agreement  announced  on  April  21,  1993,  as  a  partial 
settlement  of  the  US-EC  public  procurement  issue. 

•  As  this  is  only  a  partial  and  temporary  settlement,  we  also  believe  that  limited  sanctions 
against  the  EC  are  appropriate  while  discrimination  continues  in  Europe  in  other  public 
procurement  product  areas. 

•  The  NAM  supports  continued  negotiations,  aimed  at  concluding  a  comprehensive 
settlement  of  this  issue  parallel  to  negotiations  on  completing  the  GATT  Uruguay  Round. 
Other  U.S.  export  interests  are  at  stake,  including  telecommunications  equipment  and 
other  important  industrial  products. 

•  With  respect  to  the  negotiation  of  a  comprehensive  agreement,  the 
NAM  -- 

supports  USTR's  request  for  voluntary  inclusion  of  state  government  procurement 

in  coverage  under  the  GATT  Government  Procurement  Code; 

opposes  acceptance  of  GATT  discipline  over  U.S.  investor-owned  telephone 

companies  and  public  utilities; 

supports  the  US-EC  plan  for  a  joint  study  ascertaining  the  value  of  their 

respective  negotiating  offers,  but  also  is  concerned  that  such  report  should  not 
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delay  final  agreement  on  a  comprehensive  public  procurement  access  package. 

•  The  size  and  scope  of  a  potential  US-EC  procurement  deal  should  not  be  underrated. 
The  current  agreement  already  opens  an  EC  electrical  utilities  procurement  market  of  $20 
billion  to  U.S.  exports.  Other  exports  that  could  especially  benefit  from  a  comprehensive 
deal  include  computers,  construction  and  specialized  machinery,  and  general  industrial 
machinery,  such  as  pumps  and  valves. 

In  the  balance  of  the  testimony,  I  will  provide  further  background  on  the  NAM's  views  and 

amplify  these  points. 

Analysis  of  the  EC  Utilities  Directive 

The  EC-92  program  to  create  the  "Single  Internal  Market"  in  Europe  has  received  much 
publicity  in  the  United  States.  The  NAM  has  testified  many  times  before  Congress  that  we  do 
not  see  EC-92  as  being  driven  by  protectionism  but  by  a  sincere  desire  to  make  Europe  a  more 
competitive  player  in  an  open  world  industrial  market.  We  have  always  said  that  this  could  not 
be  achieved  without  increased  European  use  of  competitive  U.S.  products  and  services. 

The  big  boom  in  U.S.  exports  as  the  EC  market  boomed,  partly  in  response  to  the  EC-92 
program,  proved  this  point.  Our  annual  exports  to  the  EC's  member  countries  doubled  from 
under  $50  billion  in  1985  to  more  than  $100  billion  today.  The  U.S.  trade  balance  with  the  EC, 
in  deficit  by  more  than  $20  billion  annually  in  the  mid-1980s,  turned  into  an  annual  U.S.  surplus 
in  each  of  the  past  three  years. 

Opening  of  the  national  utilities  markets  for  cross-border  procurement  has  been  a  key 
issue  as  part  of  the  EC-92  program.   Under  the  EC's  founding  Treaty  of  Rome,  the  executive 
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EC  Commission  and  other  Community-level  bodies  had  no  authority  over  anticompetitive 
national  member  state  procurement  practices  in  four  sectors,  which  have  come  to  be  known 
collectively  as  the  "utilities:"  telecommunications,  energy,  water  supply  and  transportation. 
Also,  because  there  was  no  EC-level  authority  over  these  sectors,  they  could  not  be  included 
under  the  GATT  Government  Procurement  Code  in  1979.  EC  official  estimates  indicate  that 
annual  procurement  in  these  sectors  may  equal  $200-400  billion,  about  half  of  it  in  potentially 
tradeable  goods  and  services,  if  national  frontiers  were  open.  Also,  the  EC  Commission  found, 
because  these  national  markets  were  not  open  to  competition,  the  resultant  inefficiencies 
handicapped  EC-based  companies  that  used  these  utilities,  when  their  own  products  and  services 
competed  in  world  markets. 

Hence,  the  EC  Commission  proposed,  and  its  legislative  process  accepted,  what 
eventually  became  the  Utilities  Directive,  along  with  an  associated  enforcement  directive.  These 
directives  established  the  basis  for  open  competition  within  Europe  for  procurement  by  national 
operating  entities  in  these  utilities  sectors  -  whether  the  entities  were  government-owned  (as  they 
still  are  in  most  cases)  or  whether  they  are  privately  owned,  but  operated  under  government 
regulation  (notably  the  case,  for  example,  of  British  Telecom  and  the  British  electric  power  and 
natural  gas  utilities).  U.S.  industry  believes  that  this  development  has  been  a  major 
breakthrough,  with  respect  to  eliminating  closed  procurement  monopolies  within  the  EC  member 
states. 

The  Utilities  Directive  was  adopted  in  1990,  and  entered  into  force  in  all  member  states 
except  Spain,  Portugal  and  Greece  on  January  1,  1993.  It  will  be  extended  to  these  other  three 
countries  over  the  next  three  years.  Also,  when  negotiations  for  the  broader  European  Economic 
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Area  (EEA)  are  completed  and  that  treaty  is  ratified  by  all  included  member  states,  which  should 
be  accomplished  by  1994,  the  Utilities  Directive  will  additionally  apply  in  Austria,  Finland, 
Sweden  and  Norway.  The  early  indications  are  that  there  has  been  a  high  level  of  interest 
among  the  member  states  in  showing  compliance  with  the  directive  by  at  least  advertising  bid 
solicitations  at  the  EC  level. 

Article  29  and  discrimination  against  U.S.  exports.  Unfortunately,  the  EC  concluded  that 
it  should  not  extend  the  benefits  of  this  directive  to  its  trading  partners,  unless  it  first  received 
in  return  the  elimination  of  discriminatory  procurement  practices  against  EC  products  (namely, 
in  the  U.S.  case,  "Buy  America"  laws  that  discriminate).  The  Utilities  Directive  therefore 
includes  a  provision  (Article  29)  which  requires  EC  member  states  to  discriminate  in  their 
utilities  procurement  against  bids  containing  non-EC  source  products.  This  discrimination  would 
be  lifted  against  any  trading  partner  whose  products  are  affected,  if  that  country  has  either  signed 
a  bilateral  agreement  with  the  EC,  or  is  partner  with  the  EC  in  a  multilateral  agreement  covering 
utilities  procurement  (such  as  the  planned  EEA  treaty  or  possible  broadened  GATT  Government 
Procurement  Code).    The  discrimination  works  in  two  basic  ways: 

•  Mandatory  3  percent  penalty.  Every  covered  EC  utility  must  apply  a  3  percent  price 
penalty  to  a  bid  containing  more  than  50  percent  non-EC  product  content,  if  there  is  an 
EC-source  bid  of  comparable  quality  and  price. 

•  Discretionary  rejection  of  non-EC  source  bids.  Any  covered  EC  utility  may  disallow  any 
bid,  in  which  EC-source  products  do  not  equal  50  percent  of  the  total  value  of  products 
contained  in  the  bid  (not,  please  note,  the  total  value  of  the  bid). 

The  second  procedure  is  particularly  devastating  for  U.S.  exporters  of  competitive 
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products.  A  non-EC  source  bid  can  be  summarily  rejected  at  the  discretion  of  the  utility.  Nor 
is  there  any  provision  that  establishes  "standing"  for  a  U.S. -source  bidder  to  complain  that  it  was 
mistreated.  However,  even  the  3  percent  penalty  provision  is  highly  objectionable,  because  it 
applies  to  all  covered  utilities,  regardless  of  public  or  private  sector  ownership.  As  the  NAM 
has  pointed  out  in  a  recent  letter  to  the  USTR,  this  specific  provision  violates  existing  GATT 
trade  law,  because,  under  GATT,  member  countries  are  only  allowed  to  discriminate  against 
foreign  products  in  direct  government  procurement.  They  are  not  allowed  to  require 
discrimination  in  procurement  by  privately  owned  entities  regulated  by  government. 

The  NAM  Has  Supported  US-EC  Negotiations  and  Limited  Retaliation  Against 
Discriminatory  Provisions  in  the  EC  Utilities  Directive 

Even  before  final  passage  of  its  Utilities  Directive  in  1990,  the  EC  offered  to  negotiate  with  the 
United  States  regarding  removal  of  respective  barriers  to  each  other's  exports.  However,  these 
negotiations,  which  also  included  a  proposed  multilateral  agreement  to  strengthen  the  GATT 
Government  Procurement  Code  and  thus  became  linked  informally  with  the  GATT  Uruguay 
Round,  were  not  completed  before  the  end  of  1992.  Thus,  the  Utilities  Directive  entered  into 
effect,  along  with  the  discriminatory  provisions  of  Article  29. 

The  NAM  has  supported  the  USTR's  decision  to  negotiate  on  this  issue.  Opening  these 
EC  markets  will  be  critical  to  our  exports.  But  we  have  also  supported  the  decision  of  USTR 
Mickey  Kantor,  following  a  timetable  established  by  his  predecessor,  to  enact  limited  U.S. 
retaliation  against  the  EC,  if  the  discriminatory  provisions  of  Article  29  went  into  force.  Our 
view  is  that  the  United  States  could  not  afford  to  allow  the  EC  to  enact  new  discriminations 
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unilaterally,  without  some  response.  On  the  other  hand,  we  felt  that  the  negotiations  were 
promising  enough  that  they  should  not  be  broken  off,  nor  should  the  United  States  consider 
withdrawing  from  the  current  GATT  Government  Procurement  Code. 

To  provide  further  background  for  the  Subcommittee  on  the  development  of  NAM's 
position  in  support  of  U.S.  policy,  I  am  attaching  to  this  testimony  letters  sent  on  our  behalf  in 
support  of  US-EC  negotiations  (Exhibits  1  and  2),  and  in  support  of  Ambassador  Kantor's 
consideration  of  limited  retaliation  following  the  entry  into  force  of  the  EC  Utilities  Directive 
(Exhibit  3). 

The  NAM  Supports  the  Partial  Agreement  Including  Electrical  Utilities  Procurement 

In  keeping  with  this  position,  the  NAM  supports  the  agreement  announced  by  Ambassador 
Kan  tor  and  EC  External  Economic  Relations  Commissioner  Sir  Leon  Brittan  on  April  21,  1993, 
and  ratified  by  the  EC  Council  of  Ministers  on  May  10.  The  most  widely  publicized  part  of  this 
agreement  opens  to  U.S.  exporters  on  a  non-discriminatory  basis  the  procurement  of  all 
European  electrical  utilities  entities  covered  by  the  EC  Utilities  Directive.  On  the  U.S.  side, 
we  remove  existing  "Buy  America"  provisions  applied  to  EC-source  products  in  procurement 
by  our  five  federal  power  administrations.  At  the  same  time,  the  U.S.  side  has  also  announced 
implementation  of  sanctions  in  other  areas  of  procurement,  commensurate  with  continuing  EC 
discirmination  against  U.S.  exports  in  other  fields  covered  by  the  Utilities  Directive;  the  EC  has 
indicated  that  it  will  reply  to  this  retaliation,  but  has  not  yet  done  so. 

Most  press  analysis  of  this  agreement  has  overlooked  three  additional  important  points: 
•         The  deal  does  not  just  cover  heavy  electrical  equipment.  It  covers  all  procurement  in  the 
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EC  by  the  designated  utilities,  including  computers,  telecommunications  systems  and 
other  types  of  industrial  equipment  used  by  these  large  national  monopolies. 

•  The  deal  is  not  limited  to  electrical  utilities.  The  EC  now  guarantees  national  treatment 
for  U.S.  "suppliers,  contractors  and  service  providers"  in  all  procurement  outside  the 
utilities,  as  covered  by  the  EC's  Public  Procurement  Supplies  and  Works  Directives. 
On  the  U.S.  side  the  agreement  includes  non-discriminatory  EC  access  for  all  goods  and 
construction  procurement  by  federal  entities  not  already  covered  by  the  GATT 
Government  Procurement  Code.  Purchases  below  specified  thresholds  and  purchases  of 
services  from  EC  sources  are  exempted,  as  a  sanction  against  the  EC.  Also,  this 
agreement  does  not  cover  national  security-related  items. 

•  The  agreement  is  temporary.    It  expires  in  two  years,  in  early  1995.    Its  purpose  is  to 
serve  as  a  down  payment  on  a  fuller  US-EC  public  procurement  deal,  possibly  to  be 
expanded  into  a  multilateral  revision  of  the  GATT  Government  Procurement  Code. 
This  last  point  is  very  important  to  the  NAM.    We  are  specifically  supporting  this 

agreement  as  a  wedge  to  achieve  a  broader  US-EC  package,  covering  a  much  wider  range  of 
procurement,  including  telecommunications  and  other  U.S.  export-oriented  industries. 

NAM  Views  on  Continuing  Negotiations 

I  would  like  to  make  three  further  points  with  respect  to  these  continuing  negotiations. 

•  The  NAM  continues  to  support  the  USTR's  policy  of  requesting  that  American  state  and 
municipal  governments  voluntarily  accept  coverage  under  the  GATT  Government 
Procurement  Code.    Coverage  of  such  entities  is  a  major  concern  of  the  EC,  as  their 
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directives  will  open  subnational  procurement  within  Europe  to  U.S.  suppliers,  if  a  final 
US-EC  deal  can  be  reached.  We  support  the  USTR's  approach,  provided  that  the  United 
States  obtains  access  to  the  public  procurement  markets  of  the  EC  and  other  GATT  Code 
signatories  on  a  broad  and  equivalent  basis.  (See  Exhibit  2  for  more  detail  on  the 
NAM's  views  on  this  issue.) 

The  NAM  continues  to  oppose  inclusion  of  U.S.  private  sector  companies  under  GATT 
discipline.  Under  no  conditions  should  U.S.  private  sector  companies,  particularly  the 
telephone  and  investor-owned  electric  companies,  be  brought  directly  under  GATT  Code 
coverage  in  their  commercial  procurement  activities,  as  the  EC  has  requested  this  in 
earlier  negotiations. 

Parenthetically,  it  has  yet  to  be  demonstrated  by  the  EC  that  the  domestic  procurement 
practices  of  such  companies  has  led  to  any  restrictions  on  imports.  Indeed,  in  Exhibit 
1 ,  we  have  shown  that  rising  import  levels  indicate  that  the  opposite  is  true.  However, 
the  NAM's  objection  is  not  based  on  relative  trade  flows,  but  on  the  principle  that  U.S. 
private  sector  companies'  procurement  should  not  be  regulated  by  international 
agreements. 

The  NAM  has  some  concerns  about  the  timing  of  the  joint  report  on  the  value  of  U.S.  and 
EC  procurement  requests  and  offers.  Under  the  US-EC  agreement,  this  report  is  to  be 
completed  by  January  31,  1994.  We  assume  that  the  timing  of  the  proposed  joint  study 
will  not  prevent  conclusion  of  a  completed  procurement  agreement  in  conjunction  with 
the  GATT  Uruguay  Round  fast-track  extension  that  the  Administration  is  also  seeking. 
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A  Comprehensive  US-EC  Procurement  Agreement  Will  Be  Important  to  Wide  Range  of 
Industries 

In  conclusion,  Mr.  Chairman,  I  would  like  to  discuss  some  of  the  U.S.  exports  and  industries 
that  we  feel  would  be  most  assisted  by  a  successful  and  comprehensive  US-EC  procurement 
negotiation.  Of  course,  as  we  have  learned  at  the  NAM,  trade  patterns  are  often  widely 
unpredictable,  and  there  are  often  surprises  —  pleasant  and  unpleasant.  For  example,  ten  years 
ago,  when  U.S.  motor  vehicle  exports  to  the  EC  were  less  than  $100  million  per  year,  no  one 
predicted  that  by  today  our  annual  exports  to  the  EC  would  be  over  $2  billion  --  but  that  was 
the  figure  we  reached  in  1992!  But  to  the  best  of  my  ability,  here  are  some  of  the  product 
sectors  that  I  think  will  be  positively  affected  by  such  an  agreement.  All  current  trade  value 
references  are  to  Exhibit  4,  included  at  the  end  of  my  statement. 

•  Computers  and  office  machinery.  The  United  States  has  a  huge  surplus  already  in 
computers  trade  with  the  EC.  By  1992,  we  exported  almost  $12  billion  to  the  EC,  fully 
38  percent  of  our  export  total.  Major  utilities  are,  of  course,  potential  major  computer 
customers,  and  past  studies  have  shown  a  tendency  of  such  government-controlled 
enterprises  in  Europe  to  "buy  national."  A  broad  US-EC  procurement  agreement,  I 
believe,  especially  if  it  includes  the  telecommunications  sector,  is  bound  to  boost  U.S. 
exports  in  this  sector. 

•  Electrical  machinery.  This,  of  course  should  be  immediately  affected  by  the  recent  US- 
EC  agreement.  Heavy  electrical  equipment  should,  of  course,  be  the  big  gainer,  as  such 
big-ticket  items  are  only  sourced  in  a  limited  number  of  locations  globally,  and  U.S. 
exports  have  traditionally  been  shut  out  of  most  major  EC  national  markets.   In  the  total 
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field  of  electrical  machinery  and  parts,  as  you  can  see  in  the  table,  only  18  percent  of 
current  U.S.  exports  go  to  the  EC,  which  is  far  lower  than  the  equivalent  share  of  all 
manufactures. 

•  Construction  and  special  purpose  machinery.  Note  that  while  we  had  nearly  $3  billion 
in  exports  in  1992,  we  have  a  significant  trade  deficit  today  with  the  EC.  That  is 
because,  in  part,  U.S.  exports  are  generally  shut  out  of  some  big  markets  directly  or 
indirectly  controlled  by  governments,  such  as  North  Sea  oil  exploration  and  production 
equipment  procurement.  A  comprehensive  public  procurement  agreement  with  the  EC 
should  assist  such  exports. 

•  General  industrial  machinery.  This  is  a  big  export  item  for  the  United  States,  but  less 
than  20  percent  of  our  exports  ($3.4  billion)  went  to  the  EC  last  year,  and  the  United 
States  has  a  bilateral  deficit.  Opening  up  EC  procurement  in  such  areas  as  water  supply 
and  treatment  could  be  a  big  boost  for  competitive  U.S.  technologies  and  equipment  such 
as  U.S. -made  pumps  and  valves,  especially  as  the  EC  strengthens  its  environmental  rules. 
In  discussing  the  export  opportunities  linked  to  improved  market  access  for  U.S.  goods 

in  the  EC,  I  do  not  wish  to  ignore  potential  U.S.  gains  elsewhere  from  a  revamped  GATT 
Government  Procurement  Code,  if  one  can  be  achieved  on  a  multilateral  basis.  In  our  comments 
to  the  USTR  on  this  issue  in  the  past,  we  have  stated  that  the  results  of  this  code  to  date  have 
been  disappointing,  and  it  requires  a  better  enforcement  mechanism  from  the  point  of  view  of 
U.S.  industrial  interests.  This  is  not  only  with  respect  to  the  EC,  but  with  respect  to  other 
signatories,  particularly  Japan. 
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September   19,    1990 

National  Asaonauon 
ol  Manufacturers 

nternanonai  Economic  Altairs 

Ms.  Beverly  Vaughan 

Office  of  GATT  Affairs 

Office  of  the  United  States  Trade  Representative 

600  17th  St.  NW 

Washington,  DC  20004 

Dear  Ms.  Vaughan: 

On  behalf  of  NAM,  I  want  to  thank  you  for  meeting  with  our  EC- 
92  Task  Force  last  month,  and  for  discussing  with  us  the  EC 
proposal  to  amend  the  GATT  Government  Procurement  Code,  to  include 
the  hitherto  "excluded  sectors"  (telecommunications,  water,  energy 
and  transportation  equipment) . 

While  we  cannot  take  a  specific  position  in  the  absence  of  a 
printed  text,  the  NAM  is  pleased  that  an  EC  proposal  covering  the 
excluded  sectors  has  finally  been  presented.  The  United  States  has 
a  strong  export  position  in  most  of  th~  products  covered  by  these 
sectors.  We  believe  that  the  GATT  Government  Procurement  Code 
would  be  enhanced  and  strengthened  by  coverage  of  these  sectors  on 
as  wide  a  basis  as  possible.  This  has  also  been  the  position  of 
successive  U.S.  administrations  since  government  procurement  was 
addressed  as  a  non-tariff  barrier  in  the  Tokyo  Round. 

We  now  hope  that  an  expansion  of  the  Government  Procurement 
Code  can  be  negotiated  as  expeditiously  and  with  as  many 
signatories  as  possible,  preferably  as  part  of  the  GATT  Uruguay 
Round  package.  U.S.  exporters  competing  in  European  markets 
covered  by  these  sectors  will  otherwise  be  seriously  disadvantaged 
as  the  new  EC  Utilities  Directive,  with  provisions  directly 
damaging  to  non-EC  suppliers,  takes  effect. 

We  noted  in  your  discussion  that  the  question  of  how  to 
address  government  regulation  of  private  entities  in  these  areas 
may  be  approached  through  a  "self-denial"  provision.  As  a  result, 
the  Code  would  require  that,  irrespective  of  the  ownership  of 
entities  or  the  nature  of  the  licensing  regime,  governments  agree 
not  to  influence  procurement  decisions  through  "buy-national" 
policies.   This  is  a  promising  approach  to  resolving  this  issue. 

In  any  case,  we  would  oppose  efforts  to  establish  mandatory 
GATT  rules  over  the  procurement  practices  of  U.S.  utilities 
companies.  Historically,  the  procurement  practices  of  such 
companies  in  the  United  States  are  based  on  business  decisions,  and 
not  government  policy,  and  the  trade  numbers  bear  this  out.  There 
has  been  a  strong  rise  of  import  penetration  in  equipment  used  by 
such  enterprises.  For  example,  imports  of  telephone  equipment  rose 
from  4  percent  to  23  percent  of  apparent  domestic  consumption 
between  1980  and  1989,  and   construction  machinery  imports  rose 

1331  Pennsylvania  Ave..  NW 
Sulla  1500  •  Norm  Lobby 
Washington.  DC  20004-1703 
(202)  637-3000 


104 


Ms.  Beverly  Vaughan 

Office  of  the  U.S.  Trade  Representative 

September  19,  1990 

Page  two 


from  8  percent  to  34  percent.  During  the  same  period,  import 
penetration  of  electric  power  transformers  rose  from  9  percent  of 
the  U.S.  market  to  20  percent,  and  foreign  manufacturers  have  been 
awarded  over  40  percent  of  the  total  value  of  steam  turbine 
projects  over  the  last  two  years.  By  contrast  to  the  situation  in 
Europe  described  in  the  EC's  Cecchini  Report,  the  U.S.  market  is 
already  substantially  open  to  imports  when  purchasing  of  equipment 
is  controlled  by  private  sector  enterprises  operating  under  the 
licensing  control  of  public  regulatory  authorities. 

On  behalf  of  the  NAM,  I  encourage  the  USTR  to  make  a  positive 
counterproposal  reflecting  the  points  above.  We  hope  that  these 
negotiations  can  be  brought  to  an  early  and  satisfactory 
conclusion,  and  will  await  the  results  of  further  discussions 
before  taking  a  more  formal  position. 

Sincerely, 


Stephen  Cooney  / 

Director,    International 
Investment  and   Finance 
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The  Honorable  Carla  A.  Hills 
United  States  Trade  Representative 
600  17th  Street  NW 
Washington,  DC  20S06 

Dear  Ambassador  Hills: 

On  behalf  of  the  National  Association  of  Manufacturers'  Task  Force  on  EC-92,  I  am 
writing  this  letter  in  support  of  your  request  to  American  state  and  municipal  governments,  that 
they  voluntarily  accept  coverage  under  an  expanded  G  ATT  Government  Procurement  Code. 

The  adoption  by  the  European  Community  (EC)  of  the  "Utilities  Directive''  in  October 
1990  now  provides  the  EC  Commission  with  authority  over  sectors  previously  excluded  from  EC 
jurisdiction:  telecommunications,  transportation,  energy  and  water  supply.  In  an  earlier  letter 
the  NAM  encouraged  your  office  to  accept  the  EC  offer  of  negotiating  an  equivalent  expansion 
of  the  G  ATT  Government  Procurement  Code  to  these  sectors. 

As  presently  constituted,  the  GATT  Government  Procurement  Code  does  not  cover  "sub- 
central''  government  entities.  This  exclusion  was  required  in  1979  by  the  U.S.  Government. 
However,  the  EC  Utilities  Directive  applies  to  procurement  entities  at  all  levels  within  the  EC 
structure  -  including  member  country  national  governments,  regional  entities  and  municipal 
administrations.  It  would,  of  course,  be  meaningless  otherwise,  because  the  EC  as  a 
supranational  institution  has  no  significant  procurement  of  its  own.  And  to  have  excluded  sub- 
central  units  below  the  national  level  within  the  EC's  own  directive  would  have  encouraged 
effective  circumvention  of  that  directive  and  the  goals  of  the  internal  market. 

The  EC  Commission  has  always  stated  that  it  intended  to  open  up  public  procurement 
competition  on  a  worldwide  basis,  not  just  an  EC- wide  basis.  To  do  this,  however,  the  EC 
believed  that  it  needed  to  establish  discriminatory  features  within  the  Utilities  Directive  as 
"bargaining  chips,"  to  ensure  that  other  trading  partners,  such  as  the  United  States,  would  open 
their  procurement  on  a  comparable  basis.  Thus,  Article  29  of  the  Utilities  Directive  provides  a 
mandatory  3  percent  price  preference  for  contract  bids  sourced  from  within  the  EC,  and  allows 
procuring  entities  to  dismiss  totally  all  bids  in  which  at  least  50  percent  of  the  value  of  products 
in  the  bid  are  not  EC-made.  These  discriminatory  provisions  will  be  lifted  for  products  from 
countries  with  which  the  EC  has  entered  into  a  bilateral  or  multilateral  agreement  ensuring 
equivalent  access  for  EC  products. 

Since  the  majority  of  U.S.  non-defense  public  procurement  is  funded  at  the  state  and  local 
level,  the  EC  is  also  requesting  that  sub-federal  U.S.  government  entities  should  no  longer  be 
excluded  from  the  GATT  Government  Procurement  Code  in  any  sector  covered  by  the  current 
or  amended  Code. 
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It  is  important  to  note  that  EC  utilities  in  the  excluded  sectors  historically  discriminated 
against  non-national  suppliers  in  favor  of  traditional  national  suppliers  when  procurement 
decisions  were  made.  As  a  result,  these  markets  are  essentially  closed  to  American-made 
products.  NAM  is  encouraged,  therefore,  by  the  opening  up  within  the  EC  of  these  sectors  and 
the  extension  of  EC-wide  discipline  over  the  excluded  sectors. 

However,  NAM  remains  concerned  by  the  explicitly  discriminatory  provisions  contained 
in  Article  29  of  the  EC  Utilities  Directive.  This  article  institutionalizes  discrimination  for 
covered  EC  public  and  private  sector  procurement  entities  at  the  EC  level.  With  these  provisions 
in  place,  we  believe  that  U.S. -made  products  will  be  excluded  from  a  significant  and  expanding 
EC  public  procurement  market.  EC  producers  will  be  able  to  provide  products  in  bids  across 
national  frontiers;  U.S. -made  components  and  products  will  be  disfavored  because  they  may 
cause  a  bid  to  be  declared  ineligible.  The  total  amount  of  procurement  affected,  based  on  EC 
estimates,  may  amount  to  2-4  percent  of  annual  EC  gross  domestic  product  -  that  could  be  as 
much  as  $200  billion  in  annual  business. 

Some  of  the  industries  which  may  be  affected  are  ones  in  which  U.S. -made  products  have 
sold  well,  and  that  are  crucial  to  solid  U.S.  performance  in  both  EC  and  world  export  markets. 
For  example: 

•  U.S.  exports  to  the  EC  of  non-consumer  telecommunications  equipment,  according  to 
NAM  calculations  based  on  Commerce  Department  trade  data,  have  more  than  doubled 
since  1985  -  from  less  than  SI  billion  to  over  $2  billion  annually.  The  United  States  has 
moved  from  a  $600  million  surplus  to  a  surplus  of  $1.4  billion  during  that  period. 

•  In  electrical  machinery  and  equipment,  which  includes  semiconductors  and  other 
components,  the  United  States  has  more  than  doubled  its  exports  during  this  period,  from 
S2.7  billion  to  over  $6  billion.  And  we  have  moved  from  balanced  trade  with  the  EC  to 
a  $1.5  billion  U.S.  surplus. 

•  Procurement  of  computers  is  extremely  important  in  some  of  the  utilities  sec  ts.  Overall 
exports  of  U.S.  computers  to  the  EC  have  nearly  doubled,  from  $6.5  billi.  in  1985  to 
$11.8  billion  last  year.  The  United  States  has  a  surplus  of  over  $9  billion  .  computer 
trade  with  the  EC,  which  last  year  absorbed  nearly  half  of  all  U.S.  compute-      ports. 

•  Construction,  road-building  and  maintenance  equipmc  ouiu  oe  another  affew  sector. 
Such  equipment  is  included  in  the  specialized  machinery  category,  for  which  exports  to 
the  EC  doubled  between  1985  and  1990  -  from  $1.9  billion  to  $3.5  billion. 

•  U.S.  energy  technology  exports  have  been  a  major  factor  in  the  finding  and  development 
of  petroleum  resources  in  the  EC,  especially  in  the  North  Sea.  With  national  preferences. 
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EC  competitors  of  U.S.  firms  have  established  strongholds  that  serve  as  bases  tor 
international  competition.  The  Utilities  Directive  would  continue  that  discnminaaon, 
forcing  U.S.  companies  to  be  based  more  in  the  EC.  By  contrast,  EC-based  firms  are 
major  players  in  the  U.S.  petroleum  service  market,  and  the  leading  EC  firm  has  a  major 
market  share. 

In  virtually  all  industrial  sectors,  the  rates  of  growth  in  demand  in  Europe  and  in  U.S. 
exports  have  outstripped  domestic  market  growth  in  recent  years  -  reversing  the  situation  of  the 
early  1980s.    In  most  cases.  Europe  has  been  the  key  growth  market  for  U.S.  exports. 

The  NAM  EC-92  Task  Force  therefore  believes  that  negotiations  should  continue 
regarding  the  expansion  of  the  G  ATT  Government  Procurement  Code  to  cover  these  sectors.  The 
coverage  of  U.S.  state  and  local  government  procurement  by  voluntary  agreement  is  an  approach 
we  support,  always  provided  that  the  United  States  obtains  access  to  the  public  procurement 
markets  of  other  Code  signatories  on  an  equally  broad  and  equivalent  basis. 

On  the  other  hand,  we  strongly  believe  that  under  no  conditions  should  U.S.  private  sector 
companies,  particularly  the  telephone  and  investor-owned  electric  companies,  be  brought  direcdy 
under  Code  coverage  in  their  commercial  procurement  activities,  as  requested  by  the  EC.  It  has 
yet  to  be  demonstrated  that  the  domestic  procurement  practices  of  such  companies  in  the  United 
States  has  led  to  any  restrictions  on  imports:  rising  import  penetration  levels  indicate  that  the 
opposite  is  true. 

Also,  in  regard  to  entities  covered  under  the  existing  Code,  improvements  need  to  be 
made  in  the  areas  of  transparency  and  reporting  by  the  EC  and  other  signatories.  The  NAM  EC- 
92  Task  Force  strongly  supports  continuing  U.S.  government  efforts  to  achieve  better  market 
access  to  currently  covered  entities  for  U.S.  firms. 

Finally,  in  closing  this  letter.  I  want  to  express  our  appreciation  for  the  presentation  on 
this  subject  made  to  our  Task  Force  by  James  Murphy  of  your  office.  His  comments  clearly 
outlined  the  program  of  contacts  undertaken  by  USTR  with  U.S.  state  and  local  authorities.  We 
wish  him,  as  well  as  your  entire  negotiating  team,  success  in  securing  a  major  improvement  in 
U.S.  access  to  these  important  European  Community  markets.  To  this  end,  please  let  us  know 
how  we  can  further  support  U.S.  policies  on  this  issue. 


Glen  J.  Srkovholt 
Honeywell,  Inc. 
Chairman.  NAM  Task  Force 
on  EC-92 
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Jerry  J.  Jasinowski 

Presides 
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The  Honorable  Michael  Kantor 
United  States  Trade  Representative 
Executive  Office  of  the  President 
600  17th  Street  NW 
Washington.  DC   20506 

Dear  Ambassador  Kantor: 

I  am  writing  in  response  to  the  proposed  actions  that  you  announced  on  February  1 . 
regarding  government  procurement  of  products  from  the  European  Community  (EC).    Your 
announcement  responded  to  the  entry  into  effect  of  the  EC's  Utilities  Directive  on 
January  1,  1993.  The  Utilities  Direcuve  includes  a  provision  on  non-EC  products 
(Article  29),  which  establishes  new  and  substanual  discriminatory  provisions  against  U.S. 
exports  to  the  EC. 

The  National  Association  of  Manufacturers  believes  that  the  initial  step  in  your 
proposed  response,  making  EC  products  ineligible  for  U.S.  government  procurement 
activities  not  currently  covered  by  our  obligations  under  the  GATT  Government 
Procurement  Code,  is  a  measured  and  appropriate  response  to  the  new  discrimination  in 
Europe  now  mandated  by  the  EC  Utilities  Direcuve.    At  the  same  time,  we  believe  that  the 
goal  of  U.S.  trade  policy  in  the  government  procurement  area  should  continue  to  be  to  open 
global  markets,  not  to  close  them.  Therefore,  as  discussed  more  fully  below,  we  do  not 
recommend  withdrawing  from  the  Government  Procurement  Code  at  the  current  time. 

Our  major  concern  regarding  the  current  negotiations  is  with  Article  29  of  the 
Utilities  Directive,  which  in  effect  precludes  U.S.  industry  from  competing  as  an  exporter  in 
a  total  EC  utilities  procurement  market  that  may  attain,  according  to  EC  estimates,  $200-400 
billion  annually.   The  NAM  has  always  supported  efforts  of  the  USTR  to  open  this  market 
through  negotiations  with  the  EC,  including  a  broadening  of  the  existing  multilateral  GATT 
Government  Procurement  Code.   The  GATT  Code  is  the  best  existing  basis  for  negotiating 
broader  access  to  the  EC  market.  We  are  strongly  encouraged  by  the  decision  of  your  office 
to  continue  negotiations  on  this  specific  issue  with  the  EC. 

Having  established  this  general  support  for  continuing  negotiations  aimed  at 
eliminating  the  discriminatory  consequences  of  Article  29,  there  are  two  important  specific 
issues  that  the  NAM  would  like  to  call  to  your  attention  in  this  letter.    First,  Article  29  of 
the  EC  Utilities  Directive  itself  violates  the  GATT.   The  directive  applies  to  all  operating 
entities  in  the  four  utilities  sectors  that  operate  under  public  policy  supervision,  regardless  of 
ownership  (private  or  public  sector).  One  of  the  forms  of  discrimination  in  Article  29  is  a 
mandatory  3  percent  penalty  that  must  be  applied  by  all  covered  entities  to  contract  bids 
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containing  more  than  50  percent  non-EC  products.  This  is  contrary  to  the  GATT  regardless 
of  the  status  and  coverage  or  the  existing  Government  Procurement  Code.  GATT  Article  III 
prohibits  Contracting  Parties  from  discriminating  against  imports  in  favor  of  domestically 
produced  goods  other  than  by  means  of  customs  tariffs  collected  at  the  border,  but  this  same 
article  contains  an  exempuon  for  government  procurement.  Article  29  of  the  EC  Utilities 
Directive,  however,  applies  to  some  specified  non-government  organizations  within  the  EC, 
and  this  is  a  clear  GATT  violation.    The  NAM  hopes  that  you  will  underscore  the 
seriousness  with  which  the  United  States  views  this  violation  in  all  of  the  exchanges  with  the 
EC  on  the  subject  of  the  Utilities  Directive. 

Second,  there  is  no  historical  or  legal  justification  for  the  coverage  of  the  procurement 
activities  of  U.S.  private  sector  companies  under  the  GATT.  This  is  an  extremely  important 
point  which  the  NAM  has  always  made  in  voicing  its  support  for  the  broadening  of  the 
GATT  Government  Procurement  Code.  Such  companies  would  include  especially  investor- 
owned  telecommunications  and  public  utilities  companies  (telephone  companies,  including 
the  regional  Bell  operating  companies,  and  gas,  electric  power  and  water  companies).    It  has 
never  been  public  policy  in  the  United  States  to  influence  the  procurement  of  such  entities 
and,  as  we  have  repeatedly  demonstrated,  the  level  of  foreign  imports  of  equipment  utilized 
by  such  companies  has  risen  exponentially  in  the  1980s.   At  most,  we  could  accept  that  U.S. 
public  policy  be  bound  not  to  apply  trade  restrictions  in  the  future  to  these  private  entities. 

With  respect  to  future  steps  that  may  be  taken  by  the  U.S.  government,  your  office 
specifically  asked  for  comment  on  the  costs  and  benefits  of  continued  U.S.  participation  in 
the  GATT  Government  Procurement  Code.  We  believe  that  withdrawal  from  the  Code  at 
this  time  would  be  premature.  This  issue  must  be  reviewed  very  carefully  and  we  are 
concerned  that  neither  the  U.S.  government  nor  U.S.  business  has  the  information  they  need 
to  assess  properly  the  merits  of  such  an  action.  Our  hope,  of  course,  is  that  the  issues  which 
have  led  to  this  question  will  be  successfully  resolved  soon,  either  in  the  context  of  the 
Uruguay  Round  or  in  a  separate  bilateral  agreement  between  the  United  States  and  the 
European  Community. 

The  results  of  the  GATT  Government  Procurement  Code  since  its  establishment  in 
1979  have  been  disappointing  for  U.S.  exporters.  This  is  mainly  because  the  Code  did  not 
go  far  enough  in  its  coverage  of  foreign  public  procurement  entities.  Indeed,  the  practice 
and  deleterious  effects  of  such  discrimination  have  been  documented  by  the  EC  Commission 
itself  as  part  of  its  argument  for  the  establishment  of  full  EC  discipline  in  these  sectors. 
This  has  now  been  achieved  through  the  Utilities  Directive,  a  measure  whose  general 
principles  for  opening  the  market  within  Europe  are  not  opposed  by  U.S.  industry. 
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The  HonoraDle  Michaei  Kantor 
March  1.  1993 
Paee  3 


In  closing,  the  NAM  would  reiterate  its  support  tor  continuing  negotiations  with  the 
EC  on  a  mutually  acceptable  solution  to  the  question  of  eliminating  discrimination  against 
U.S.  exports  in  EC  public  procurement  policies.    Before  submitting  this  response  to  your 
statement  of  February  1 ,  we  met  with  Peter  Allgeier,  the  Assistant  USTR  for  Europe  and 
the  Mediterranean,  and  other  representatives  of  your  office  who  have  been  involved  in  the 
public  procurement  negotiauons  and  the  recent  policy  announcement.  We  appreciate  the  time 
and  effort  that  they  have  taken  to  explain  the  current  policy  to  us.  We  wouid  be  pleased  to 
discuss  this  issue  with  you  in  more  cetail  at  any  time. 

Yours  sincereiv. 
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Natidhal  Association  of  Manufacturers 


Jerry  f./Jj 
Pres* 
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EXHIBIT  4 

U.S.  ManufacturesTrade:        EUROPEAN  COMMUNITY 

All  Figures  in  Billions  of  Dollars 

1991 

1992 

Exp. 

U.S. 

U.S. 

U.S. 

U.S. 

Share 

Imps 
86.2 

Balance 
17.0 

Exps 
102.8 

Imps 
94.1 

3alance 
8.8 

23 

TOTAL TRADE 

103.1 

ALL  MANUFACTURES 

86.8 

77.1 

9.8 

87.1 

84.1 

3.0 

24 

CHEMICALS  (SITC  5) 

11.4 

10.4 

1.0 

12.3 

12.1 

0.2 

27 

BASIC  MFRS.  (6) 

6.5 

12.2 

-5.7 

6.4 

12.5 

-6.1 

17 

Paper 

1.0 

0.7 

0.3 

0.9 

0.8 

0.2 

15 

Textiles 

1.2 

1.7 

-0.5 

1.2 

1.9 

-0.7 

20 

Iron  and  Steel 

0.4 

2.5 

-2.1 

0.3 

2.4 

-2.1 

8 

Non- Ferrous  Metals 

0.9 

1.2 

-0.3 

0.8 

1.2 

-0.4 

16 

Metal  Manufactures 

1.2 

1.6 

-0.4 

1.1 

1.7 

-0.6 

15 

MACHINERY  &  TRANS. 

EQUIPMENT(T) 

51.3 

37.2 

14.2 

49.6 

41.0 

8.6 

23 

Power- Generating  Machy. 

6.7 

5.9 

0.8 

5.6 

6.8 

-1.1 

31 

Const  &  Special  Purpose  My. 

3.0 

4.1 

-1.1 

2.8 

4.7 

-1.8 

19 

Agricultural  Machy.  &  Tractors 

0.6 

0.9 

-0.3 

0.6 

1.0 

-0.3 

24 

Machine  Tools 

0.7 

1.2 

-0.4 

0.7 

0.9 

-0.3 

21 

General  Industrial  Machinery 

3.4 

4.6 

-1.2 

3.4 

4.9 

-1.5 

18 

Computers  &  Office  Machinery 

11.9 

2.5 

9.4 

11.9 

3.2 

8.8 

38 

Non -Consumer  Telcom.  Equip. 

2.1 

0.7 

1.4 

2.2 

0.8 

1.4 

21 

TV,  Radio,  VCR,  etc. 

0.1 

0.0 

0.1 

0.2 

0.1 

0.1 

9 

Electrical  Machinery  &  Parts 

6.7 

4.6 

2.1 

6.8 

5.0 

1.8 

18 

Motor  Vehicles 

1.9 

5.8 

-3.8 

2.2 

6.6 

-4.4 

15 

Automotive  Parts 

1.2 

2.1 

-1.0 

1.4 

2.1 

-0.7 

8 

Aircraft  &  Parts 

12.8 

4.0 

8.8 

10.7 

4.5 

6.2 

29 

MISC.MANUFACTURES(8) 

13.6 

13.0 

0.5 

14.4 

13.7 

0.6 

28 

Clothing 

0.5 

1.5 

-1.0 

0.5 

1.5 

-1.0 

13 

Footwear 

0.2 

1.3 

-1.1 

0.2 

1.3 

-1.1 

26 

Instruments 

4.8 

12 

2.6 

5.0 

2.5 

2.5 

33 

Photo,  Optic  &  Time  Equip. 

1.7 

0.6 

1.1 

1.5 

0.7 

0.9 

36 

Toys,  Games  &  Sporting  Goods 

0.6 

0.5 

0.1 

0.7 

0.5 

0.1 

24 

Imports  customs  value. 

1  Source:  NAM  from  Commerce  Department  data. 
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Mr.  McCandless.  We  have  as  our  next  witness  Mr.  David 
Hershberg,  president,  Satellite  Transmission  Systems,  Inc.,  an 
unpronounceable  name  in  New  York;  accompanied  by  Mr.  Michel 
Downey  of  the  government  affairs  division. 

Will  you  help  me  out  with  that  pronunciation? 

Mr.  Hershberg.  That  is  Hauppauga,  NY. 

Mr.  McCandless.  Is  that  an  Indian  name? 

Mr.  Hershberg.  Yes.  We  have  a  lot  of  them  out  there. 

STATEMENT  OF  DAVID  E.  HERSHBERG,  PRESIDENT,  SAT- 
ELLITE TRANSMISSION  SYSTEMS,  INC.,  HAUPPAUGA,  NY,  AC- 
COMPANIED BY  MICHEL  DOWNEY,  GOVERNMENT  AFFAIRS 
DrVTSION 

Mr.  Hershberg.  Thank  you  very  much  for  having  me  here.  I  am 
a  small  company.  I  started  in  my  house  about  16  years  ago,  and 
we  now  have  500  employees.  Compared  to  companies  like  GE  and 
AT&T,  a  small  company  like  ours  has  a  lot  of  very  major  problems 
that  we  think  are  not  being  addressed  right  now.  And  I  think  that 
can  be  addressed  in  the  future. 

The  small  companies  in  the  United  States  have  really  supplied 
the  majority  of  the  growth  over  the  last  15  years.  And  as  a  result, 
I  think  it  is  time  that  Congress  and  the  general  trade  negotiations 
start  looking  more  at  the  smaller  companies,  because  we  just  can- 
not get  in  a  position  where  we  can  supply  the  facilities  and  re- 
sources to  compete  directly  in  the  European  Community  or  Japan. 
We  must  compete  out  of  the  United  States.  And  we  have  been  re- 
sponsible for  developing  these  jobs,  and  we  want  to  continue  to  do 
that. 

Many  of  the  issues  that  we  talked  about  today  are  the  same  ones 
that  affect  the  smaller  companies.  I  don't  want  to  go  over  them  all 
over  again,  but  I  would  like  to  talk  about  some  that  are  more  near 
and  dear  to  my  heart  and  have  affected  me  a  lot  in  the  last  5  years 
where  we  have  been  competing  in  the  global  marketplace. 

Our  company  depends  for  65  percent  of  our  business  on  inter- 
national procurements.  And  the  European  Community  has  been 
traditionally  the  largest  customer.  This  year — last  year  we  won  the 
nearest  State  export  award  as  the  fastest  growing  export  compa- 
nies— one  of  the  fastest  growing  export  companies  in  New  York 
State. 

This  year,  since  January  1,  we  have  seen  that  slow  down  to  some 
extent.  And  the  countries  now  have  given  the  European  Commu- 
nity— their  EC  partners  quite  an  advantage  in  both  duties  and  in 
other  considerations  in  making  procurements.  We  have  a  number 
of  close  friends  in  some  of  these  procurement  agencies,  because  we 
have  done  business  with  them  for  years,  and  they  privately  told  us 
that  some  of  these  markets  are  being  excluded  and  that  the  EC 
companies  will  be  given  an  advantage  of  up  to  5  percent,  even  after 
duties  are  applied!  If  they  are  within  5  percent  of  us,  they  are 
going  to  get  the  work. 

The  other  issues  are  these  companies  within  the  European  Com- 
munity— and  normally  in  most  of  the  industrialized  world — are 
supported  very  heavily  in  R&D — government-sponsored  R&D.  It  is 
one  thing  to  be  able  to  open  up  markets,  but  it  is  another  thing 
to  have  products  to  be  able  to  address  them. 
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One  of  the  scenarios  that  I  see  in  the  coming  years  with  new  dig- 
ital age  and  new,  basically,  transfer — mode  type  of  communications 
systems  is  that  these  countries — Japan,  Germany,  France — will  be 
spending  R&D  funds  in  the  billions  of  dollars  to  develop  these  tele- 
communication products.  So  they  are  going  to  be  ready  to  provide 
these  products  within  the  European  Community,  in  Japan,  but  also 
worldwide,  competing  with  American  companies. 

So  I  think  it  is  not  only  opening  the  markets,  but  we  also  need 
to  be  able  to  have  the  products  to  be  able  to  service  those  markets. 
So  I  think  in  the  coming  vears  some  sort  of  systematic  approach 
to  these  problems  have  to  be  considered.  And  I  think  that  includes 
the  R&D  issue,  which  is  important  because  companies  like  our- 
selves who  are  public,  have  a  lot  of  pressure  from  us  from  a  quar- 
ter-to-quarter basis  to  provide  earnings  to  our  shareholders. 

So  we  are  under  a  lot  of  competitive  pressure  to  provide  these 
earnings.  But  then  we  have  to  take  a  certain  percentage  of  that 
amount  for  R&D,  and  that  amount  is  dwindling  every  year.  I  think 
it  is  obvious  to  people  maybe  looking  at  an  example  like  a  Boeing 
who  makes  2  to  3  percent  on  sales  and  has  to  go  overseas  to  get 
their  R&D  done  now,  compared  to  an  Airbus  that  is  within  the  Eu- 
ropean Community.  I  think  that  that  one  example  pretty  much 
gives  you — lays  out  the  problems  that  companies  like  myself  have. 

Another  area  that  we  have  a  difficult  time  competing  is  in  the 
financial  area.  The  chairman  is  interested  in  knowing  what  is  the 
situation  of  doing  business  in  Africa.  Well,  most  of  the  companies 
in  Africa  are  closed  for  Exim  loans,  and  Exim  loans  are  provided 
on  a  basis  of  about  the  same  terms  you  can  get  if  you  want  to 
remortgage  your  house. 

The  European  Community  does  provide  financing  for  most  of  the 
African  countries,  the  Franc  Phone  companies  out  of  France,  Spain 
provides  financing;  Germany  does,  on  terms  that  are  better  than 
we  could  get  even  if  that  money  was  available  to  us,  which  it  is 
not.  So  it  is  difficult  for  us  to  do  business  in  Africa,  although  we 
have  done  some.  There  are  finances  involved,  R&D  issues  involved. 

There  is  also  another  issue  that  hasn't  been  brought  up  about  re- 
stricted markets.  Within  the  European  Community,  they  are  set- 
ting standards  both  on  the  quality  basis  and  on  the  performance 
basis,  and  they  are  really  dictating  to  American  firms  what  we 
have  to  do  to  Business  there,  whereas  the  United  States  does  not 
have  any  comparable  type  of  standards.  We  have  acceptance  by 
FCC,  but  very  little  else. 

I  happen  to  agree  with  the  quality  standards.  We  are  one  of  the 
few  companies  in  the  United  States  that  qualifies  under  the  ISO 
9,000  quality  procedures  to  be  able  to  do  business  within  the  Euro- 
pean Community  in  future  years.  But  there  are  many  other  quali- 
fications under  the  ISO  procedures  that  are  going  to  be  put  on 
American  telecommunications  equipment.  And  I  think  we  have  to 
be  weary  on  those  that  make  sense.  We  have — those  that  don't,  we 
have  to  say  something  about. 

Finally,  I  think  there  is  another  issue  which  I  think  is  going  to 
have  to  be  addressed  in  the  coming  years,  and  I  hope  sooner  or 
later.  And  that  is  the  Foreign  Procurement  Practices  Act  of  1977. 
I  don't  think  they  have  the  same  restrictions  we  do  doing  business 
in  many  parts  of  the  world.  And  I  think  that  is  going  to  have  to 
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be  looked  at  over  the  next  years.  It  certainly  denies  market  access 
to  us  in  many  places  that  we  like  to  do  business. 

I  think  a  company  like  ours  and  the  telecommunication  industry 
and  the  United  States  has  a  lot  to  offer  to  developing  companies. 
We  can  wire  up  a  whole  company  and  give  them  a  complete  digital 
hook  up.  I  think  it  is  an  important  infrastructure  for  developing 
countries.  I  think  if  we  don't  pay  attention  to  what  we  are  trying 
to  do  in  the  global  economy  ana  get  on  this  battlefield  and  start 
competing  very  aggressively  in  a  concerted,  systematic  approach,  I 
don't  think  those  markets  are  going  to  be  open  for  us  to  be  able 
to  provide  these  products. 

If  you  look  at  the  telecommunications  industry  in  the  United 
States,  we  have  gone  from— just  in  the  United  States — providing 
over  75,  80  percent  of  our  own  infrastructure  in  1989  to  less  than 
50  percent  today.  The  companies  like  ITT,  Gerald  Telephone  Elec- 
tronics, Rockwell  International,  and  College  Radio,  these  companies 
are  no  longer  in  the  telecommunication  business.  They  have  been 
substitutea  with  Seimons  and  AlcoTel  and  companies  like  that. 
They  are  the  people  that  are  providing  these  products  now  in  the 
United  States.  The  thing  I  am  concerned  about  is  that  we  take  a 
$20  billion  market  in  the  United  States,  a  $20  billion  market  in  the 
European  Community,  and  a  $10  million  mark  in  Japan  and  we 
watch  it  go  the  same  way  the  electronic  consumer  industry  is 
going.  I  think  that  is  a  real  possibility  if  we  don't  take  a  systematic 
approach  and  start  looking  at  all  these  other  issues. 

So  that  is  the  message  of  a  small  company  up  in  Long  Island. 
It  is  the  world  the  way  we  see  it.  And  we  are  hoping  that  we  get 
the  message  across.  And  we  are  going  to  continue  to  try. 

Thank  you  for  the  opportunity  to  get  started  here. 

[The  prepared  statement  of  Mr.  Hershberg  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  David  E.  Hershberg.  I  am  President  of  Satellite  Transmission 
Systems,  Inc.  (STS).  STS  is  a  wholly  owned  subsidiary  of  California  Microwave, 
Inc.  (CMI).  I  appreciate  your  invitation  to  appear  here  today  to  address  issues  of 
great  importance  to  my  company  and  the  telecommunications  industry. 

Satellite  Transmission  Systems,  Inc.  was  started  in  1976  in  my  home  and  we  now 
employ  500  people  in  two  locations;  one  in  Long  Island,  New  York  and  one  in 
Melbourne,  Florida.  We  are  one  of  the  thousands  of  small  companies  that  have 
provided  the  majority  of  business  expansion  over  the  past  15  years. 

With  the  Government  Operations  Committee  responsibility  to  oversee  how  the 
USTR  evaluates  foreign  government  procurement,  as  stated  in  the  Trade 
Competitive  Act  of  1990,  I  appreciate  your  invitation  to  express  my  concerns  on 
the  impact  of  foreign  government  procurement  discriminations  against  U.S. 
telecommunications  products. 

Satellite  Transmission  Systems,  Inc.  is  dedicated  to  the  design  and  manufacture  of 
Satellite  Earth  Stations  and  Telecommunications  Networks  including  their 
installation  anywhere  in  the  world.  STS  has  become  a  leader  in  the  global 
communications  marketplace.  Our  earth  stations  are  used  worldwide,  providing 
reliable  communications  service  to  our  customers  including  the  U.S.  Government. 
We  provide  the  latest  technology  in  voice/data  networks,  monitor  and  control 
systems  and  communications  equipment  for  earth  stations. 
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These  earth  station  systems,  networks  and  products  are  being  used  worldwide  by 
PTTs,  common  carriers  and  private  users,  as  well  as  the  U.S.  Government.  These 
customers  enjoy  technological  advances  unparalleled  in  the  industry. 

Our  company  has  invested  heavily  on  education,  training,  reliability  programs, 
concurrent  design  techniques,  advanced  management  and  company  operating 
systems  (e.g.,  MRPII),  performance  monitoring,  R&D  and  Total  Quality 
Management.  We  have  done  this  to  provide  our  customers  with  the  highest  quality 
and  best  value  state-of-the-art  products  and  services. 

The  company  has  received  awards  from  the  Governor  of  New  York  as  an  export 
leader,  awards  from  our  customers  and  is  certified  as  an  ISO  9001  company,  the 
mark  of  a  world  class  company.  There  are  only  about  220  American  companies 
that  have  received  this  quality   certification. 

Since  January  1,  1993  there  has  been  a  significant  change  in  doing  business  with 
the  EC.  These  changes  are  both  obvious  and  subtle.  STS's  largest  overseas 
customers  are  in  the  EC  and  the  competitive  advantage  given  to  our  European 
competitors  has  already  caused  us  to  loose  business. 

There  are  a  number  of  issues  that  effect  our  ability  to  compete  in  Europe  at  this 
time: 

1.  American  companies  are  now  evaluated  after  duties  that  range  from  7-20%. 
Based  upon  the  highly  competitive  nature  of  the  business,  this  will  make  it 
extremely  difficult  for  STS  to  be  successful  in  these  markets.    A  company 
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of  our  size  in  a  relatively  small  niche  market  cannot  afford  to  establish  a 
manufacturing      company      in      Europe.  Larger      companies      in 

telecommunications,  computers  and  other  industries  have  established  offices 
and  manufacturing  facilities  in  Europe.  However,  none  of  the  companies 
have  established  manufacturing  in  Europe  in  the  satellite  communications 
business. 

2.  In  addition  to  the  duties,  we  have  been  told  by  two  of  our  major 
customers,  that  after  duties  are  added,  an  EC  supplier  will  be  awarded 
the  job  as  long  as  that  supplier  is  no  more  than  5  %  higher  in  price. 

3.  Restricted  markets  exist  in  some  EC  countries  and  Japan.  This 
practice  hurts  us  in  a  number  of  ways.  First,  it  denies  us  a  significant 
market  opportunity.  We  can  supply  the  best  quality  equipment,  a 
lower  price,  but  we  never  have  an  opportunity  to  submit  bids. 
Secondly,  restrictions  provide  our  competitors  with  a  significant  war 
chest  by  selling  their  equipment  at  high  prices  through  multiyear 
contracts,  in  the  restricted  market.  This  funds  the  marketing  expenses 
and  research  and  development  dollars  needed  to  compete  against  U.S. 
firms  worldwide. 

In  1990  the  U.S.  share  of  the  U.S.  Telecommunication  industry  was  54%. 
In  1989  it  was  73%.  At  the  present  time  it  is  certainly  less.  The  Japanese 
share  of  the  Japanese  Telecommunications  market  in  1990  was  95.3%  and 
in  1989  94%.  In  Europe,  the  European  share  of  the  European  market  was 
79%  in  1990  and  80.8%  in  1989.     The  market  for  telecommunications 
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equipment  in  the  U.S.  and  in  Europe  is  about  $20  billion/year  each  and  in 
Japan  it's  about  $10  billion/year. 

4.  The  EC  is  imposing  a  set  of  quality  standards  developed  by  the 
International  Organization  for  Standardization  (ISO).  Our  company 
is  one  of  the  few  U.S.  companies  that  have  been  certified  as  an  ISO 
9001  company.  This  process  took  over  18  months  and  substantial 
investment  in  education  and  training.  While  we  agree  with  the  goals 
of  the  ISO  9000  certification  process,  the  requirements  for  obtaining 
ISO  9000  certification  and  the  certifying  bodies  for  ISO  9000,  are  EC 
based.  The  standards  are  also  being  expanded  to  require  compliance 
to  detailed  equipment  design  criteria,  to  be  eligible  to  sell  equipment 
in  the  EC.  All  these  factors  require  investment  and  commitment  to 
the  EC  market,  without  a  level  playing  field  because  of  duties,  and 
governmental  policy  favoring  local  suppliers. 

Other  competitive  issues  are: 

Financial  terms  and  conditions  -  The  United  States  provides  a  mechanism  for 
funding  through  the  Export  Import  Bank.  This  funding  is  typically  in  the  form  of 
direct  loans  and  loan  guarantees  for  up  to  85%  of  the  project.  Direct  loans  are 
usually  at  rates  competitive  with  commercial  banks.  We  are,  therefore,  in  a 
position  to  finance  85%  of  a  project  at  commercial  rates  over  a  period  of 
approximately  3-7  years  (although  in  some  cases  longer  terms  up  to  10  years  are 
available).  Exim  does  not  provide  loans  to  countries  with  marginal  credit  ratings 
while  other  countries  and  financial  institutions  do.    The  government  could  assist 
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smaller  companies  that  cannot  afford  a  financing  expert  by  providing  a  clearing 
house  to  assist  companies  in  obtaining  financing  for  international  projects. 

Other  countries  very  often  provide  "soft  loans"  that  are  characterized  by  long 
terms  (up  to  30  years),  grace  periods  up  to  10  years  and  1.5-4%  interest  rates. 

It  would  be  interesting  to  study  the  payback  to  the  U.S.  government  for  each  dollar 
of  interest  that  is  forgiven  as  a  loan.  I  am  sure  that  on  a  strict  business  basis,  the 
U.S.  Government  can  make  money  in  the  long  run  (reduced  unemployment, 
personal  and  corporate  tax  collections,  reduced  welfare  cost,  etc.),  if  it  were  to 
adopt  the  financing  policies  of  some  of  our  competitor's  countries  (e.g.,  Japan, 
France,  Italy,  Canada). 

R&D  Support  -  Our  overseas  competitors  receive  lavish  direct  payments  for  R&D 
from  their  governments.  STS  has  never  received  any  R&D  support  from  the  U.S. 
Government.  Each  dollar  of  R&D  has  to  come  from  profits.  With  the  overseas 
competitive  pressures  and  the  short  term  outlook  of  the  American  investment 
community  for  short  term  quarter  to  quarter  growth,  it  is  very  hard  to  adequately 
fund  the  needed  investments  in  R&D. 

It  is  not  sufficient  to  only  provide  tax  incentives  for  R&D.  A  method  of  cash 
grants  based  upon  the  level  of  exports  would  make  a  lot  more  sense. 

Many  countries  put  R&D  investment  by  government  on  a  paying  basis  using 
royalties  from  government  funded  R&D  projects  to  replenish  the  fund. 
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One  example  of  this  problem  is  the  situation  with  Boeing  Aircraft.  The  Airbus 
Consortium  has  had  over  $25  billion  investment  by  governments.  Boeing  is 
expected  to  compete  with  Airbus  with  funding  coming  out  of  their  own  pockets. 
One  of  our  competitors  in  the  EC  has  told  me  that  they  receive  between  $10-20 
million  per  year  from  their  government  for  R&D.  STS  spends  less  than  $1.5 
million  per  year  on  R&D,  and  we  compete  with  NEC,  a  Japanese  "giant"  that 
spends  over  $1  billion/year  on  R&D. 

The  new  digital  technology  being  developed  for  the  next  decade  requires  a  massive 
amount  of  R&D.  The  EC  and  Japan  are  spending  up  to  $3  billion/year  on  these 
developments.    The  U.S.  only  a  fraction  of  this. 

This  situation  will  continue  to  get  worse  because  of  the  reduced  level  of  Military 
R&D  spending. 

My  understanding  of  the  sanctions  imposed  through  Title  VII,  is  that  they  will 
have  little  or  no  effect  addressing  these  problems.  I  do  not  believe  sanctions  solve 
any  of  these  problems  in  the  long  run.  Sanctions  will  not  substitute  for  our  own 
shortcomings  in  fighting  a  global  economic  war.  Congress  has  always  provided 
the  American  people  with  a  military  capability  second  to  none,  equipped  to  fight 
on  any  battlefield.  Small  companies,  like  STS/CMI,  are  put  on  the  economic 
battlefield  with  little  or  no  support  from  their  government.  We  are  looking  for 
help,  not  more  bureaucracy  or  more  paperwork  that  add  cost  to  our  products  and 
services. 

I  believe  we  should  support  American  industry  by  giving  tax  breaks  only  for  the 
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purchase  of  American  manufactured  goods,  to  negotiate  for  open  markets  from  a 
position  of  strength  on  a  broad  format  that  results  in  open  access  to  ail  markets  for 
all  industries. 

In  the  telecommunications  industry  the  time  is  short.  We  have  lost  most  of  our 
major  telecommunications  suppliers  such  as  ITT,  GTE,  Rockwell,  etc.,  with  only 
AT&T  remaining  as  a  major  supplier.  We  cannot  afford  to  lose  this  capability  and 
our  ability  to  compete  globally.  Telecommunications  is  a  major  growth  industry 
throughout  the  world,  and  the  U.S.  has  been  a  leader  from  the  beginning.  It's  in 
our  national  interest  to  take  action  now  to  prevent  the  decline  in  this  industry  that 
the  U.S.  has  seen  in  consumer  electronics. 

Our  business  is  over  60%  export,  competing  with  giant  international  companies 
such  as  NEC,  Siemens,  Alcatel,  Bosch.  We  have  built  a  company  providing 
measurably  the  highest  quality  equipment  and  services  at  the  most  competitive 
prices.  We  are  at  a  critical  and  unique  time  in  our  history.  With  the  end  of  the 
cold  war  we  have  the  resources  to  effectively  fight  the  international  economic  war. 
What  we  need  now  is  the  commitment  of  our  government  to  provide  the  support 
we  need. 

Thank  you  for  this  opportunity  to  appear  before  you. 
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Mr.  McCandless.  Well,  thank  you. 

Mr.  Downey,  are  you  involved  in  this  at  all,  or 

Mr.  Downey.  I  am  just  an  adviser  to  Mr.  Hershberg. 

Mr.  McCandless.  Keep  him  out  of  trouble  or  in  trouble? 

Mr.  Downey.  I  get  him  in  trouble,  mostly. 

Mr.  Hershberg.  Cheer  leader. 

Mr.  McCandless.  I  would  like  to  ask  the  panel  a  question  on  our 
sanctions  as  they  have  been  imposed  on  the  European  Community 
with  respect  to  U.S.  telecom  companies. 

Are  they  strong  enough?  Too  strong?  What  do  you  expect  the 
sanctions  to  accomplish? 

Let's  start  with  you.  Give  him  a  rest  there. 

Mr.  Cooney.  I  guess  that  they  are  about  right. 

Generally,  the  NAM  does  not  comment  on  specific  sectoral  sanc- 
tions. But  looking  at  them  broadly,  I  think  that  is  what  we  would 
say.  The  main  reason  being  that  the  negotiations  are  continuing, 
and  have  a  real  prospect  of  coming  to  a  positive  conclusion. 

And,  therefore,  I  think  that  we  are  also  very  pleased  to  hear  the 
announcement  today  of  a  further  agreement  involving  Germany. 

U.S.  sanctions  are  more  in  the  nature  of  a  warning  shot  that  if 
we  don't  get  rid  of  article  29  in  the  utilities  directive,  then  we  will 
have  a  pretty  serious  trade  fight  on  our  hands. 

Mr.  McCandless.  Do  you  have  anything  to  add? 

Mr.  Hershberg.  Not  a  lot.  To  me,  it  sends  a  message— certainly 
from  a  dollar  standpoint,  it  is  very  small.  It  sends  a  message  that 
the  administration  is  serious.  And  I  think  a  lot  of  times  perception 
is  a  lot  more  important  than  reality.  But  I  think  it  provides  the 
perception  that  we  are  very  serious  about  what  we  are  trying  to  do. 

Myself,  I  would  hope  that  in  the  long  run,  "sanctions"  is  a  word 
that  nobody  has  to  use  and  we  can  really  negotiate  from  a  position 
of  a  lot  of  strength  and  try  to  open  up  these  markets  so  that  we 
all  compete  on  the  same  level  playing  field  here. 

Mr.  McCandless.  Do  either  one  of  you  have  any  comments  with 
regard  to  the  announcement  2  days  ago  of  sanctions  that  will  be 
imposed  on  the  United  States  by  the  European  Community. 

Mr.  Cooney.  I  think  the  European  Community  got  it  backwards 
on  this  one.  They  have  already  sanctioned  us.  This  was  what  start- 
ed this  whole  thing  4  or  5  years  ago.  They  established  a  directive 
with,  in  effect,  new  sanctions  on  U.S.  exports  to  the  European 
Community. 

We  have  generally  supported  at  NAM  the  thrust  of  that  directive 
because,  without  that  directive,  you  would  have  had  a  national  pro- 
curement policy  in  the  European  Community  continuing  under 
which  U.S.  companies  are  still  excluded,  as  for  example,  Patricia 
Sherman  of  GE  testified  earlier  today. 

U.S.  companies  for  decades  have  never  got  into  the  market  when 
it  was  controlled  by  national  interests,  so  moving  the  market  from 
the  national  control  level  to  the  EC  control  level  was  a  welcome 
step.  But  in  doing  that,  the  European  Community  established  some 
new  formal  sanctions,  so  all  we  are  doing  by  our  sanctions  is  re- 
sponding to  that. 

And  as  we  point  out  both  in  this  testimony  and  in  the  earlier  let- 
ter, which  is  included,  to  Mr.  Kantor  earlier  this  year,  the  new  EC 
sanctions  are  not  only  a  new  sanction  at  the  EC  level.  They  also 
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violate  the  GATT  rules,  so  I  really  think  this  further  step  by  the 
European  Community  is  unnecessary.  I  just  hope  this  doesn't  lead 
to  further  recriminations  and  sours  the  whole  thing.  I  don't  think 
it  will,  but  that  is  the  concern.  I  don't  think  we  need  to  take  that 
step. 

Mr.  McCandless.  Do  you  have  anything  you  would  like  to  add? 

Mr.  Hershberg.  Not  at  all. 

Mr.  McCandless.  Let's  talk  a  little  bit  about  government  pro- 
curement markets.  In  what  other  countries  are  you  having  prob- 
lems accessing  government  markets  and  do  you  think  any  of  these 
countries  should  be  identified  on  this  year's  title  VII  report? 

Mr.  Cooney.  I  think  the  appropriate  level  of  identification  is  the 
European  Community  level  since  public  procurement  now,  as  part 
of  the  1992  program,  is  really  controlled  at  the  EC  level.  The  Euro- 
pean Community  has  seven  new  policy  actions  they  have  taken  as 
part  of  the  1992  program  that,  as  of  January  1,  1993,  this  procure- 
ment will  be  controlled  at  EC  level.  I  was  very  interested  to  see, 
therefore — the  United  States — Germany  bilateral  agreement  on 
telecommunications  that  was  announced  today. 

It  is  interesting  to  see  how  that  will  play  at  the  European  Com- 
mission level  and  whether  there  will  be  any  further  reservations  on 
that  one.  But  in  general,  I  think  that  what  is  happening  is  that  the 
policy  is  being  consolidated  at  the  EC  level  so  that  the  USTR  is 
taking  the  appropriate  step  and  identifying  the  procurement  issue 
as  being  an  EC-level  issue. 

Mr.  Hershberg.  I  think  the  previous  speakers  identified  four 
markets  that  are  basically  closed  markets— Japan  probably  being 
the  worst,  where  in  the  telecommunications  business  I  think  it  is 
about  5  percent  of  the  market — has  been  opened  and  the  rest  is — 
I  think  they  have  had  it  open  for,  if  you  look  at  the  numbers,  about 
95  percent  are  home  procurements  and  5  percent  aren't,  in  tele- 
communications. 

It  would  be  really  a  difficult  thing  if  some  of  the  practices  that 
have  been  going  on  in  a  couple  of  the  EC  countries  get  extended 
to  the  United  States  because  countries,  like  the  United  Kingdom, 
Spain,  and  Italy  have  always  been  wide  open  at  least  as  far  as  we 
were  concerned  in  the  telecommunications  business. 

If  the  practices  of  some  of  the  other  countries  get  extended  to 
them  to  us,  it  would  be  a  real  disaster  because  they  have  actually 
been  100  percent  basically  closed  markets.  So  I  don't  know  what 
is  going  to  happen.  To  me,  it  is  sort  a  scary  scenario  because  it  has 
not  been  that  bad  up  until  January,  but  since  then,  we  are  starting 
to  see  it  starting  to  get  a  lot  worse. 

Mr.  Cooney.  If  I  can  add  on,  that  has  exactly  been  our  concern, 
too,  that  we  had  a  problem  with  individual  closed  markets  before 
and  we  sort  of  pulled  two  directions  on  this.  On  the  one  hand,  we 
welcome  the  fact  that  by  dealing  with  EC  discipline,  you  don't  have 
to  deal  with  12  capitals,  you  just  deal  with  one. 

But  we  are  also  appalled  by  the  fact  and  we  said  this  for  several 
years,  that  in  establishing  EC-level  control,  they  have  also  estab- 
lished EC-level  discrimination  policies  and  we  have  heard  from 
companies  that  sell  in  the  United  Kingdom,  Spain,  Italy,  and  the 
Netherlands  is  that  U.S.  companies  that  have  been  competing 
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openly  in  countries  that  have  chosen  not  to  apply  discriminatory 
rules  are  now  affected  by  EC  discriminatory  rules. 

The  problem  is  as  stated  in  Mr.  Hershberg's  written  statement 
which  I  had  a  chance  to  read  before  testifying  what  is  happening 
now  out  in  the  marketplace  today,  as  opposed  to  the  lawyers'  of- 
fices when  you  look  at  the  details  of  these  procurement  agree- 
ments, is  when  you  are  having  lunch  with  a  customer,  the  question 
is  asked:  Do  you  make  it  in  Europe?  And  the  answer  is  either  yes 
or  no. 

The  customer  does  not  want  to  hear,  no,  I  don't  make  it  in  Eu- 
rope but  it  is  OK,  because  under  this  paragraph  of  that  directive, 
it  is  OK  if  I  don't  make  it  here.  That  is  static  as  far  as  the  cus- 
tomer is  concerned. 

Increasingly,  the  question  being  asked  is:  Do  you  make  it  in  Eu- 
rope? And  what  we  are  desperately  trying  to  do  as  part  of  this  ne- 
gotiation, and  in  general  in  our  relationship  to  the  European  Com- 
munity on  some  of  these  issues,  is  to  make  sure  that  it  is  drilled 
into  the  customer's  mind  in  Europe  that  "Made  in  America"  is  as 
good  as  "Made  in  Europe"  from  the  point  of  view  of  that  potential 
customer,  be  it  a  public  procurement  body,  be  it  a  private  cus- 
tomer— and  what  is  very  important  here — be  it  a  private  customer 
who  may  want  to  sell  that  product  to  the  public  procurement  pur- 
chaser. 

Mr.  Hershberg.  I  think  the  problem,  to  go  to  European  Commu- 
nity in  most  foreign  countries  in  the  telecommunications  business, 
you  are  not  dealing  very  often  with  a  private  individual,  you  are 
dealing  with  a  PTT  whicn  is  really  the  government. 

It  is  not  like  in  this  country  where  they  are  going  to  go  to  an 
MCI  or  a  Sprint  or  even  a  Bell  Operating  Co.  wnere  they  have  a 
profit  motive,  they  are  going  to  buy  the  best  product  at  the  best 
price.  There  are  other  agendas  when  we  try  to  sell  products  and 
that  is  what  we  are  worried  about. 

Mr.  McCandless.  In  one  of  the  previous  panel's  statements — I 
am  sorry,  I  had  to  do  a  lot  of  reading  in  a  short  period  of  time — 
they  referred  to  NTT  and  the  fact  that  some  of  the  increase  there 
is  credited  to  the  management,  which  would  indicate  that  one  could 
interpret  that  in  a  number  of  ways.  One  might  interpret  that  the 
manager  has  less  trouble  with  what  it  is  we  are  selling  him.  As  a 
result,  there  is  less  maintenance,  less  downtime,  and  he  looks  bet- 
ter. 

Is  that  one  way  of  looking  at  it  or  is  there  something  else  there 
we  need  to  know: 

Mr.  Hershberg.  In  the  meeting  we  had  with  NTT 

Mr.  McCandless.  The  reason  I  brought  this  up  is  we  are  talking 
about  a  management  of  a  phone  company  in  one  of  the  areas  in 
which  we  have  discussed  that  is  virtually  closed. 

Mr.  Hershberg.  Right.  They  have  been  making  an  effort  the  last 
couple  of  years,  they  established  an  office  in  New  York  to  try  to 
help  us  do  business  with  the  NTT,  At  the  same  time,  though,  they 
are  very  concerned  that  American  products  don't  meet  their  stand- 
ards from  a  quality  standpoint  or  an  interface  standpoint  and  sup- 
port standpoint,  so  it  is  still  a  little  bit  of  a  mating  dance. 

But  from  what  I  understand,  it  was  not  the  government  saying, 
OK,  this  is  what  we  want  you  to  do,  it  was  their  management,  sort 
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of  the  reading  the  handwriting  on  the  wall  and  saying  we  better 
get  some  of  the  American  products  in  here  because  our  industry  in 
general  is  going  to  have  a  big  problem  if  we  don't.  I  think  that  is 
the  case.  I  don't  think  it  was  following  any  government  directives. 
I  think  it  was  a  private  initiative  of  the  NTT  management. 

Mr.  McCandless.  Let's  talk  again  about  this  title  VII.  Mr. 
Hershberg,  you  are  a  small  business.  How  can  USTR  better  reach 
out  to  small  businesses  in  gathering  the  data  for  that  report? 

Mr.  Hershberg.  That  is  a  very  good  question.  A  company  like 
ourselves,  we  are  fortunate  to  have  somebody  in  Washington  that 
is  trying  to  get  a  message  across,  but  I  doubt  very  many  small  com- 
panies do. 

What  we  are  trying  to  do  is  to  expand  the  activity  of  Mike  here 
to  work  with  a  lot  of  other  small  companies  in  our  own  industries 
and  a  guy  like  Mike  can  open  the  doors  and  get  the  stories  across 
when  you  don't  have  full-time  people  and  full-time  staff  and  full- 
time  people  worrying  about  these  issues. 

I  have  got  to  go  back.  I  have  got  3  weeks  at  the  end  of  my  fiscal 
year.  I  have  got  to  move  a  lot  of  stuff  out  the  door.  The  last  thing 
I  am  going  to  think  about  is  the  trade  with  the  European  Commu- 
nity. I  am  going  to  worry  about  the  shipments  I  have  to  make. 

That  is  true  of  most  small  companies.  You  don't  have  a  lot  of  peo- 
ple who  are  going  to  spend  the  time  to  get  that  message  out.  I  don't 
know  what  the  answer  is.  To  a  large  extent,  it  is  a  dollar-and-cents 
thing.  You  don't  make  enough  money  to  be  able  to  afford  those 
kinds  of  staffs  and  there  isn't  a  simple  transparent  conduit  that 
you  put  a  message  in  here  and  it  comes  out  there  in  the  right 
place. 

It  is  a  complicated  issue  finding  the  right  people  to  get  the  mes- 
sage to  and  now  you  get  it.  So  people  like  AA  and  TLA,  they  are 
the  only  real  conduits  that  realistically  you  have. 

Mr.  Cooney.  Can  I  answer,  because  we — in  fact,  as  I  said  in  the 
written  statement,  the  vast  majority  of  our  members  are  small 
manufacturers  and  employ  under  500  people.  We  have  calls  from 
them  and  discuss  with  them  EC  issues  all  the  time  just  to  name 
one  set  of  issues,  let  alone  Japan  issues  and  so  on.  I  spent  a  lot 
of  time  dealing  with  questions  from  smaller-  and  medium-sized 
member  companies. 

And  I  think  that  they  are  bound  by  the  problem  that  Mr. 
Hershberg  just  indicated.  They  can't  track  everything.  They  are 
often  quite  sophisticated,  as  you  have  been  given  good  evidence  of 
that  today.  Most  people  have  the  impression  that  somehow  small 
manufacturers  aren't  very  sophisticated  and  don't  know  what  is 
going  on  in  Europe. 

I  nave  the  opposite  impression.  Often  executives  from  smaller 
companies,  because  they  have  more  hands-on  experience  and  fewer 
management  layers,  they  often  are  the  best  informed  people.  But 
I  think  there  is  really  trie  problem  of  covering  all  the  bases  with 
a  small  or  a  lean  management  team. 

We  also  have  an  association  council  at  NAM  and  we  do  find  in 
some  cases  that  we  do  get  excellent  information  from  the  vertical 
associations  that  are  members  of  NAM,  with  respect  to  what  is 
happening  also  with  the  smaller  members  in  their  particular  sec- 
tor. 
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That  is  one  reason  why,  for  example,  in  addition  to  public  pro- 
curement, we  have  identified  as  a  primary  issue  impeding  business 
in  the  European  Community  for  our  small  and  medium  members 
is  the  standards  issue. 

Mr.  Downey.  Mr.  McCandless,  I  am  working  with 

Mr.  McCandless.  I  knew  we  would  hear  from  you  sooner  or 
later.  Please. 

Mr.  Downey.  Sir,  we  would  not  be  here  today  if  it  wasn't  for 
Cheryl  and  Jane.  I  had  the  opportunity  of  talking  to  them  and  ex- 
plaining to  them  the  problems  of  our  industry,  and  through  their 
good  auspices,  they  have  made  sure  that  our  company  has  been 
here  to  talk  for  the  small  companies  in  the  telecommunications  in- 
dustry. 

That  is  how  we  are  getting  the  word  out  is  that  the  Congress  and 
people  on  the  staffs  are  starting  to  reach  out  to  us  when  they  find 
out  who  we  are  and  they  are  giving  us  the  opportunity  to  be  here. 
And  I  would  like  to  thank  them  for  us  to  have  this  opportunity  to 
explain  what  the  problems  are  as  far  as  small  industry  is  con- 
cerned. 

I  would  like  to  step  aside  a  little  bit  and  give  you  a  little  bit  of 
indication  of  what  small  industry  really  is  doing  that  the  govern- 
ment has  asked  them  to  do  and  now  they  are  asking  for  your  help. 

STS  spends  about  15  percent  of  its  payroll  on  training  100  per- 
cent of  its  employees.  The  government  has  said  1.5  to  2  percent  of 
your  payroll  for  20  to  30  percent  of  your  employees.  But  by  doing 
that,  they  have  made  themselves  more  competitive. 

As  an  example,  the  production  of  per  employee  through  this 
training  and  modernization  of  their  plant  has  gone  from  sales  per 
year  production  per  employee  from  about  $120,000  per  year  to  over 
$230,000  per  year.  They  have  invested  in  R&D  and  through  that 
development,  in  the  international  competitiveness,  if  you  take  a 
look  at  all  the  equipment  that  is  manufactured  in  the  United 
States  and  around  the  world,  let's  take  a  company  who  has  spent 
that  kind  of  money,  in  equipment  return  for  warranty  repair  com- 
pared to  an  annual  sales,  American  companies  about  2  percent, 
some  of  the  better  ones  about  1.5  percent.  The  Japanese,  0.9  per- 
cent. This  company  is  better  than  0.2  percent. 

When  it  comes  time  for  repair  of  equipment,  they  are  truly  like 
the  Maytag  repairman.  They  don't  get  calls  so  they  really  make  a 
profit  and  they  make  a  profit  for  the  rest  of  this  Nation  by  showing 
that  we  do  have  better  quality  equipment  at  a  more  reasonable 
price  and  yet  we  are  blocked  from  the  international  marketplace. 

Mr.  Hershberg.  Sorry  for  the  commercial.  That  is  not  why  we 
brought  him  here. 

Mr.  McCandless.  You  are  in  the  trenches  out  there  firing  the 
shots  of  competition  and  we  need  to  know  these  things.  We  appre- 
ciate it.  Thank  you. 

U.S.  sanctions  do  not  apply  to  goods  and  services  of  Greece, 
Spain,  Portugal,  and  Germany  now  since  the  EC  utilities  directive 
does  not  apply  to  them  at  this  time,  and  according  to  Ambassador 
Kantor's  testimony,  USTR  received  assurances  that  they  did  not 
discriminate  against  U.S.  suppliers  of  telecommunications  equip- 
ment. 
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Were  these  assurances  accurate  or  have  you  experienced  market 
access  problems  in  selling  communications  equipment  to  any  of 
these  countries  with  the  understanding  that  Germany  may  be  in 
transition  period? 

Mr.  Cooney.  Can  I  try  to  correct  the  impression  that  might  have 
been  left  from  that  earlier  discussion?  The  reason  why  Greece, 
Spain,  and  Portugal  are  not  covered  by  this  sanction  is  because — 
and  if  you  check  with  the  USTR  I  think  they  will  confirm  this — 
is  because  the  whole  EC  utilities  directive  temporarily  does  not 
apply  in  those  countries.  Those  are  three  poor  and  more  peripheral 
countries  in  the  European  Community.  Portugal  and  Spain  they 
are  all — they  are  also  the  three  newest  entrants  to  the  European 
Community. 

Basically  they  were  given  temporary  derogations  and  I  checked 
on  this,  checked  back  with  the  original  directive  when  I  also  saw 
the  sanctions  announced  in  the  Federal  Register  notice  and  the  di- 
rective, including  article  29,  is  not  due  to  go  in  effect  in  Spain  until 
January  1,  1995,  and  in  Greece  and  Portugal  on  January  1,  1996. 

If,  for  example — and  I  hope  this  doesn't  come  to  pass,  but  if,  for 
example — by  1995  we  do  not  come  to  closure  with  the  European 
Community  on  a  broader  agreement  and  the  so-called  heavy  elec- 
trical utilities  agreement  lapses,  and  is  not  renewed,  then  U.S.  in- 
dustry will  be  affected  by  article  29  and  the  utilities  record  will  go 
into  effect  in  those  countries  and  it  will  include  article  29.  That  is 
my  interpretation.  I  think  these  are  only  temporary  derogations. 

It  is  not  the  case,  as  the  impression  may  have  been  left  this 
morning  in  my  understanding,  that  those  countries  have  opted  out 
in  some  way  from  the  directive  on  a  long-term  basis.  It  is  just  that 
the  view  was  those  are  peripheral  countries  and  poorer  countries. 
Their  industry  is  not  quite  ready  to  compete  yet  on  an  EC-wide 
basis. 

The  European  Community,  in  designing  the  utilities  directive  of 
1990,  said  we  will  give  them  a  couple  of  extra  years  to  be  ready 
to  compete  at  the  European  level.  But  at  the  time  they  are  ready 
to  compete  and  the  derogation  lapses  article  29  will  apply  to  U.S. 
exports,  unless  of  course  we  have  reached  a  permanent  agreement 
in  the  meantime.  That  is  my  understanding  of  this  situation. 

Mr.  McCandless.  Is  there  anything  you  gentleman  would  like  to 
add  to  that? 

Mr.  Hershberg.  Spain  is  now  and  continues  to  be  our  best  for- 
eign market.  We  have  a  lot  of  equipment  in  their  infrastructure  so 
we  are  hoping  that  will  continue.  Portugal,  we  did  receive  a  major 
program  there  and  also  Greece  over  the  last  8  months,  so  I  am 
hopeful  that  will  continue,  but  if  these — if  there  are  sanctions  put 
against  us  and  there  is  more  barriers,  we  still  have  barriers  there. 
I  mean,  there  are  barriers  in  that  market  from  a  duty  standpoint. 

We  start  about  7  to  10  percent  behind  any  competitor  from  the 
European  Community  selling  into  those  markets,  so  it  isn't  like — 
but  that  is  normal.  We  have  had  that  problem  in  a  lot  of  countries 
before.  But  we  haven't  had  a  situation  where  anybody  said,  "You 
are  not  going  to  win  a  job  in  here  because  you  are  a  U.S.  manufac- 
turer." That  hasn't  been  the  case. 

Mr.  McCandless.  This  is  another  question,  but  it  is  a  question 
relative  to  an  interest  of  mine,  and  since  I  am  the  chairman,  I  am 
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going  to  ask  it.  You  heard,  you  gentlemen  were  sitting  over  here, 
about  the  NAFTA  activities  on  the  Hill  today  and  I  would  be  inter- 
ested if  you  have  any  opinions  relative  to  telecommunications  of 
the  United  States  and  its  part — positive,  negative,  whatever — as  it 
relates  to  the  potential  NAFTA  agreement. 

Mr.  Cooney,  you  want  to  start? 

Mr.  Cooney.  Well 

Mr.  McCandless.  If  you  don't  wish  to  comment,  certainly  you 
are  not  obligated. 

Mr.  Cooney.  My  only  comment  is  that  the  NAM,  first  of  all,  has 
been  a  strong  supporter  of  the  NAFTA  agreement  and,  personally, 
I  did  a — I  also — one  of  the  other  hats  I  wear  for  NAM  is  to  do  our 
trade  statistics,  our  long-term  trade  statistics. 

It  is  not  that  I  am  so  good,  but  I  am  the  only  person  in  our  inter- 
national department  who  seems  to  be  able  to  count  and  that  is  my 
main  qualification.  And  I  have  been  following 

Mr.  McCandless.  From  a  Ph.D. 

Mr.  Cooney.  That  is  one  of  the  things  you  pick  up  as  part  of  the 
process,  a  little  bit  of  statistical  ability. 

But  the  thing  that  struck  me  over  the  last  few  years,  especially 
with  respect  to  the  opponents  of  NAFTA,  and  I  understand  Chair- 
man Conyers'  position,  whatever  position  you  may  have  on  this 
issue,  there  are  some  legitimate  concerns,  but  our  exports  have 
been  increasing  incredibly  with  Mexico.  They  have  tripled  since 
1988. 

I  have  been  to  Mexico.  It  is  very  clear  to  anyone  who  has  been 
to  Mexico  with  any  kind  of  business  background  or  interest,  the  de- 
gree to  which  that  country  has  been  held  back  by  its  traditional  im- 
port substitution  policies.  And  I  think  that  the  market  there  not 
only  in  telecommunications  but  in  every  other  sector  we  have  dis- 
cussed here  is  incredible.  We  have  trade  surpluses  in  Mexico  in 
areas  that  we  have  major  deficits  with  the  rest  of  the  world.  Steel 
is  a  good  example. 

We — I  don't  need  to  tell  this  committee,  I  am  sure,  we  had  a  $6 
or  $7  billion  U.S.  deficit  last  year  in  steel.  We  had  a  surplus  in 
steel  trade  with  Mexico,  so  I  think  that  the  Mexican  market  is  a 
very  ripe  one.  It  is  one  which  Americans  companies  and  American 
exporters  will  do  extremely  well. 

And  I  think,  you  know,  this  is  the  classic  case  of  remodernization 
of  the  telecommunications  industry  in  part  because  the  other  U.S. 
companies  that  will  be  increasing  their  business  dealings  in  Mexico 
will  need  a  modern  telecommunications  infrastructure  which  Mex- 
ico does  not  now  have. 

Fortunately,  Mexico  also  has  a  greater  ability  to  purchase  equip- 
ment, unlike  some  other  areas  that  also  need  to  modernize  their  in- 
frastructure such  as  Eastern  Europe  and  Russia,  such  as  Africa, 
some  of  the  countries  in  Africa  that  Mr.  Hershberg  has  mentioned. 
Their  economy  is  healthier. 

Eastern  Europe  and  some  of  the  countries  in  Africa  might  still 
be  a  generation  or  half  generation  away  from  being  in  that  posi- 
tion. So  I  think  it  is  a  fantastic  opportunity,  not  only  in  tele- 
communications and  telecommunications  equipment,  but  quite 
frankly  in  a  broad  range  of  other  U.S.  capital  goods  export  areas. 
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Mr.  Hershberg.  I  think  there  is  one  aspect  in  NAFTA  that 
brings  a  couple  of  things  into  play  that  we  talked  about.  The  Can- 
ada telecommunications  market  is  not  open  under  NAFTA  and  one 
of  the  reasons 

Mr.  McCandless.  I  am  sorry. 

Mr.  Hershberg.  The  telecommunications  market  is  not  an  open 
market  under  NAFTA.  It  is  not  covered  by  it  as  of  right  now  is  the 
way  I  understand  it.  And  one  of  the  reasons  is  that  the  R&D  sub- 
sidies of  the  Canadian  Government  into  that  business.  I  think  they 
are  trying  to  protect  it.  They  put  a — the  Canadian  Government 
does  an  awful  lot  of  investigating  in  R&D 

Mr.  McCandless.  You  are  talking  about  the  Canadians,  about 
60  percent  of  the  Canadian  activity,  is  that  what  you  had  reference 
to? 

Mr.  Hershberg.  The  telecommunications  portion  of  NAFTA 
there  and  I  think  they  have  tried  to  keep  it  closed  to  protect  it  to 
some  extent  because  they  have  a  very  large  investment  in  it.  I 
think  the  idea  that  you  hear  about  losing  jobs  I  think  is  a  strong 
one  and  I  think  if  you  are  going  to  pay  somebody  $5  or  $6  an  hour 
or — a  day  to  do  manufacturing,  it  is  better  you  do  it  under  certain 
rules  and  regulations. 

Mr.  McCandless.  Let  me  stop  you  there  and  ask  you  to  clarify. 
From  the  telecommunications  point  of  view  or  experience,  most  of 
what  we  pick  up  in  our  hands  comes  from  someplace  other  than  the 
United  States  and  has  for  many,  many  years  irrespective  of  what 
the  name  might  appear  on  it,  which  primarily  is  the  Pacific  Rim. 

Mr.  Hershberg.  Yes,  sir. 

Mr.  McCandless.  Now,  have  we  experienced  in  Mexico  in  recent 
years  a  similar  kind  of  activity  where  telecommunications  manu- 
facturing assembly  or  however  you  wish  to  spell  it  out  have  moved 
to  Mexico  because  of  wages,  conditions,  or  some  other  factor? 

Mr.  Hershberg.  I  think  you  have  to  make  a  distinction  between 
the  devices  you  hold  in  your  hand  which  are  consumer  products  ba- 
sically and  capital  infrastructure  that  make  up  the  backbone  of 
telecommunications  industries.  The  United  States  is  still  the  lead- 
er— a  leading  supplier  of  those  kinds  of  products  and  we  are  not 
a  supplier  of  pagers  or  handsets  from  manufacturing  in  the  United 
States  because  these  are  large  type,  commodity  type  of  things  and 
we  haven't  been  able  to  do  it  at  the  same  price  that  they  can  do 
it  in  the  Pacific  Rim  or  in  Mexico  or  other  countries. 

One  of  the  exceptions  of  those  is  Motorola,  but  they  do  a  lot  of 
manufacturing  offshore.  I  think  there  is  a  difference  between  a  cel- 
lular phone  and  the  telephone  you  hold  in  your  hand  which  is  real- 
ly a  consumer  product  and  the  backbone  telecommunications  prod- 
uct which  I  am  referring  to. 

Mr.  McCandless.  Do  you  have  any  backbone  communication 
equipment  being  manufactured  in  Mexico  now? 

Mr.  Hershberg.  I  would  assume  there  is.  I  don't  know  of  any  in 
particular. 

Mr.  McCandless.  Are  there  companies  that  have  moved  there 
that  are  doing  that? 

Mr.  Hershberg.  I  know  a  number  of  companies  have  moved 
there,  but  I  can't  tell  you — I  don't  see  any  type  of  imports  from 
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Mexico  in  that  area.  Maybe  Dr.  Cooney  knows  some.  Certainly 
from  Canada  it  is  huge. 

Mr.  McCandless.  Source  manufacturing  in  Mexico  has  been  pri- 
marily to  overcome  the  high  tariffs  that  have  traditionally  been  a 
deterrent  to  exporting  and  being  competitive.  The  auto  manufactur- 
ers are  sourcing  Mexican  manufacturing  because  they  started  out 
with  50  percent.  It  is  down  to  24  percent  now  as  an  example  of 
what  I  am  talking  about. 

I  was  curious  as  to  how  telecommunications  may  or  may  not 
have  fit  into  that. 

Mr.  Cooney.  If  I  may,  you  know,  this  is  related.  It  has  to  be  a 
little  broader  than  telecommunications.  I  must  admit  I  didn't  come 
prepared  here  today  to  talk  about  this  in  detail.  Let  me  refer  to 
some  testimony  I  gave  last  year  before  the  Joint  Economic  Commit- 
tee on  investment  flows  and  trade  because  it  does  relate  to  this 
very  point. 

I  was  quite  surprised  at  these  numbers  myself  to  the  degree  that 
they  confirmed  a  trend.  When  I  looked  at  electronics  industry  em- 
ployment by  American-owned,  American-controlled  manufacturing 
companies  in  the  Pacific  Rim  and  in  Latin  America,  over  the  course 
of  about  10  years  starting  from  1982  to  1990,  I  found  a  very  inter- 
esting employment  trend. 

Contrary  to  public  perception,  our  electronics  companies  actually 
reduced  their  employment  in  the  Far  East  by  30,000  jobs  in  the 
1980's  and  basically  shifted  those  jobs  by  increasing  their  employ- 
ment by  40,000  in  Mexico.  So  what  we  saw  happening  there  with 
respect  to  the  type  of  manufacturer  you  are  describing  was  a  shift 
in  employment  from  the  Far  East  which  is  12,000  miles  away  from 
the  United  States,  to  Mexico  which  is  right  on  our  border. 

Now  what  is  the  spinoff  from  that  I  would  say,  first  of  all,  in  re- 
peating or  confirming  what  Dr.  Hershberg — Mr.  Hershberg  said,  I 
think,  that  first  of  all  that  means  that  that  helps  us  with  respect 
to  the  competitiveness  base  of  North  America  and  the  high  end 
manufacturing,  the  engineering,  et  cetera,  that  is  done  in  the  Unit- 
ed States. 

Second,  Japan  is  a  very  powerful  competitor  all  over  the  world, 
but  especially  in  the  Far  East.  When  you  look  at  Mexico,  we  have 
65  percent  of  that  country's  import  market.  So  when  you  move 
those  jobs  from  the  Far  East  to  Mexico,  you  are  getting  a  much 
more  positive  spinoff  for  United  States  exports  to  Mexico,  not  only 
in  electronics  systems,  but  also  in  the  whole  range  of  traded  goods 
and  I  looked  in  some  detail  at  the  electronics  trade— electrical  ma- 
chinery and  parts,  for  example,  between  the  United  States,  Mexico, 
and  as  part  of  an  NAM  trade  report  that  we  issued  in  December 
and  I  found  that  we  had  about  $9  billion  in  two-way  trade  and  it 
was  roughly  balanced  between  the  United  States  and  Mexico. 

So  I  must  say  as  far  as  the  electronics  industry  goes,  I  don't  real- 
ly see — I  don't  really  hear  Ross  Perot's  giant  sucking  sound  of  jobs 
going  from  this  country.  What  I  see  is  a  division  of  labor  between 
United  States  and  Mexico  in  keeping  with  what  Chairman  Conyers 
said  I  think  a  little  while  ago.  A  division  of — Ambassador  Kan  tor 
said  this — a  division  of  labor  between  the  United  States  and  Mex- 
ico that  has  strengthened  the  competitiveness  of  both  our  econo- 
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mies  and  increasing  jobs  in  the  United  States  overall.  That  is  the 
conclusion  I  came  to  from  looking  at  those  figure. 

Mr.  McCandless.  We  appreciate  your  informal  comments. 
Thank  you. 

Do  you  have  anything? 

Mr.  Hershberg.  No. 

Mr.  Conyers.  Mr.  Downey,  you  are  satisfied  now  with  what  has 
been  going  on  here? 

Mr.  Downey.  Well 

Mr.  McCandless.  You  can't  come  to  the  table  like  that  and  sit 
back  and  relax. 

Mr.  Downey.  No.  No.  I  think  all  of  the  dialog  and  the  rhetoric 
is  looking  South  of  the  border  and  I  think  that  the  Mexican — the 
Mexican  Government  and  the  Mexican  people  are  trying  everything 
they  can  to  meet  the  terms  of  NAFTA.  I  had  mentioned  a  little 
while  ago  about  production  of  American  workers.  I  don't  think  the 
Mexican  worker  at  this  point  can  produce  the  amount  of  equipment 
that  the  American  worker  can  do  nor  the  quality. 

I  think  that  we  should — as  far  as  the  telecommunications  indus- 
try is  to  take  a  hard  look  north  of  the  border  where  the  tele- 
communications industry  has  been  excluded  and  cannot  bid.  That 
is  a  $3  billion  market  and  we  can  take  a  look  at  that  market  and 
take  a  look  at  the  equation  of  20,000  jobs  per  $1  billion.  We  are 
looking  at  60,000  jobs,  40,000  jobs  if  we  had  open  access  to  that 
market  where  their  companies  here  have  open  access  to  our  market 
and  do  quite  well  in  the  United  States. 

Mr.  Hershberg.  Thirty  to  forty  percent.  Mainly  Northern 
Telecom. 

Mr.  Downey.  Everybody  is  pointing  and  clearly  Mr.  Perot  to 
south  of  the  border  and  I  think  Mr.  Perot  ought  to  come  back  in 
the  manufacturing  business  and  take  a  look  at  what  it  takes.  It  is 
not  what  the  computer  industry  has  to  look  at  but  what  the  manu- 
facturers in  the  telecommunications  industry  has  to  look  at  and  I 
am  not  opposed  to  NAFTA,  but  I  think  that  there  has  to  be  bilat- 
eral agreements  as  far  as  telecommunications  is  concerned  taken 
seriously  by  the  Canadians. 

I  think  that  Congress  would  be  well-served  and  the  administra- 
tion to  look  north  of  the  border  as  well  as  south  of  the  border. 

Mr.  McCandless.  Thank  you  for  your  comments.  Thank  you, 
gentlemen.  We  will  keep  the  record  open  for  two  additional  weeks 
for  statements  from  either  of  you  who  wish  to  make  them,  staff  and 
members,  before  closing  process  on  this  hearing. 

We  thank  you  for  appearing  today  and  thank  you  for  your  pa- 
tience with  the  system  on  the  Hill  and  thank  you  for  your  informal 
comments.  With  that,  you  are  excused  and  the  subcommittee  is  re- 
cessed at  the  pleasure  of  the  Chair. 

[Whereupon,  at  5:25  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


APPENDIX 


Material  Submitted  for  the  Hearing  Record 


AMBASSADOR  KANTOR'S  RESPONSES  TO  CHAIRMAN  CONYERS'  FOLLOW-UP  QUESTIONS 

1.   It  appears  that  the  sanctions  against  the  European  Community 
are  nominal  when  compared  with  EC  discrimination  against  the  U.S. 
telecommunications  industry. 

Do  you  consider  the  Title  VII  sanctions  against  the  European 
Community  equivalent  in  effect  to  discrimination  faced  by 
the  U.S.  telecommunications  industry: 

Answer : 

The  U.S.  sanctions  against  the  EC  ban  EC  bids  from  an  estimated 
$29  billion  of  annual  U.S.  government  purchases.   This  is  roughly 
double  the  $14  billion  of  annual  EC  telecommunications  equipment 
purchases  affected  by  the  discriminatory  provisions  of  the  EC's 
Utilities  Directive. 

In  the  past,  EC  firms  have  won  approximately  $20  million  of  bids 
in  the  areas  affected  by  the  U.S.  sanctions. 

Because  the  discriminatory  provisions  of  the  EC's  Utilities 
Directive  contain  a  discretionary  provision  (the  option  to  reject 
third  country  bids  completely)  it  is  difficult  to  predict  the 
actual  commercial  impact  of  the  discrimination. 

We  intend  to  monitor  the  impact  of  the  discrimination  faced  by 
our  telecommunications  products,  and  are  prepared  to  re-examine 
our  sanctions  if  we  determine  they  are  not  equivalent. 

What  is  the  commercial  impact  of  the  EC's  counter-sanctions? 

Answer : 

The  EC  counter-sanctions  affect  a  narrow  set  of  procurements 
than  do  the  U.S.  sanctions.   However,  the  EC  is  not  able  to 
accurately  estimate  the  commercial  impact  of  the  sanctions. 
Because  the  sanctions  apply  only  to  suppliers  from  the  U.S., 
it  would  appear  that  a  U.S.  firm  bidding  from  an  EC  address 
would  be  exempt  from  the  sanctions.   This  would  render  the 
sanctions'  impact  to  be  extremely  small. 

What  incentive  does  the  European  Community  have  to  end 
discrimination  in  this  market? 

Answer : 

The  EC  has  the  following  incentives  to  end  discrimination  in  its 
telecommunications  equipment  market: 

o    To  end  U.S.  sanctions,  and  to  forestall  further  U.S. 
sanctions  which  could  be  forthcoming  if  current 
negotiations  prove  unsuccessful,  or  if  we  determine 
that  the  sanctions  are  not  equivalent  to  the 
discrimination  we  are  suffering. 

(133) 


134 


o    To  conclude  an  improved  and  expanded  Government 

Procurement  Code  agreement,  which  could  greatly  expand 
Code-covered  bidding  opportunities  for  EC  products  and 
services. 

o    To  lower  the  cost  and  improve  the  quality  of 
telecommunications  equipment  available  to  EC 
telecommunications  firms.   This  will  be  increasingly 
important  as  global  telecommunications  competition 
inevitably  becomes  more  intense. 

At  what  point  will  we  take  more  aggressive  action  to  resolve 
this  dispute? 

o    If  it  becomes  clear  that  the  current  set  of 

negotiations,  linked  to  the  Uruguay  Round  negotiating 
timetable,  is  unproductive,  we  will  be  prepared  to 
consider  further  action. 

2.  In  your  testimony  before  the  Committee,  you  announced  that 
the  U.S.  and  Germany  had  reached  a  procurement  agreement  on 
telecommunications . 

Please  describe  the  details  and  status  of  this  agreement. 

The  German  Government  has  indicated  to  the  U.S.,  and  has 
stated  publicly,  that  it  does  not  intend  to  discriminate 
against  U.S.  telecommunications  equipment  bids,  and  that  it 
will  not  apply  the  discriminatory  Article  29  of  the  EC 
Utilities  Directive  against  the  U.S.   Germany  has  stated 
that  it  is  taking  this  action  to  remain  in  conformity  with 
the  1954  U.S. -German  Treaty  of  Friendship,  Commerce,  and 
Navigation. 

Ambassador  Kantor  stated  that,  if  Germany  indeed  does  not 
impose  telecommunications  equipment  discrimination  against 
the  U.S.,  and  does  not  participate  in  the  EC  counter- 
sanctions,  the  U.S.  would  have  no  reason  to  impose  sanctions 
against  Germany. 

Pending  receipt  of  appropriate  assurances  in  this  regard, 
the  U.S.  is  prepared  to  withdraw  the  currently  imposed 
procurement  sanctions  against  Germany. 

3.  Even  before  the  implementation  of  the  Utilities  Directive, 
U.S.  telecommunications  equipment  suppliers  were  effectively 
locked  out  of  Germany's  procurement  process. 

—   This  agreement  immediately  exempts  German  suppliers  from 
U.S.  sanctions.   What  does  it  do  to  eliminate  the  German 
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government's  longstanding  discriminatory  procurement 
practices?  How  will  its  results  be  verified? 

Answer : 

Sanctions  have  not  yet  been  removed  against  Germany,  and  will  not 
be  removed  until  appropriate  assurances  are  received  from  the 
German  government.   Even  after  such  assurances  are  received,  we 
will  closely  monitor  the  actual  treatment  received  by  U.S. 
telecommunications  equipment  suppliers.   In  this  regard,  we  have 
requested  both  AT&T  and  the  Telecommunications  Industry 
Association  to  report  to  us  immediately  any  discrimination  they 
experience.   We  will  also  be  relying  on  our  embassy  in  this 
regard.   If  at  any  time  we  conclude  that  our  firms  continue  to 
face  discrimination,  we  will  of  course  revisit  our  decision  to 
waive  sanctions. 

How  soon  will  U.S.  suppliers  benefit  from  this  agreement? 

Answer : 

U.S.  suppliers  should  begin  benefitting  immediately  from  the 
changed  German  position.   Indeed,  AT&T  recently  won  a  $110 
million  contract  for  fiber  switching  equipment  from  DBP  Telekom  - 
-  the  first  major  contract  they  have  won  from  the  German  national 
telecom  provider. 

The  German  government  signed  a  regulation  of  counter- 
sanctions  against  the  U.S.  along  with  other  EC  states.   Does 
the  U.S. -German  agreement  overrule  the  regulation?  If  not, 
what  is  the  legal  authority  of  this  agreement? 

Answer : 

The  Germans  have  indicated  to  us  that  they  believe  that  the 
counter-sanctions  are  also  a  violation  of  their  FCN  treaty  with 
us.   We  would  in  no  case  lift  our  sanctions  if  Germany  instituted 
counter-sanctions . 

4.   AT&T  has  recommended  a  tougher  approach,  for  example  the 
termination  of  Department  of  Defense  MOU's  for  open  purchasing 
from  foreign  suppliers  whose  governments  discriminate  against 
U.S.  suppliers. 

How  do  you  respond  to  this  recommendation? 

Answer : 

We  determined  that  all  activities  undertaken  by  the  Department  of 
Defense  are  in  the  interest  of  national  security,  something 
nobody  wanted  to  harm  with  these  sanctions.   The  purpose  of  the 
MOUs,  in  most  cases,  is  to  assure  common  purchasing  and  inter- 
operability between  the  U.S.  and  our  European  allies,  which  we 
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determined  should  not  be  affected.   Additionally,  the  U.S. 
maintains  a  substantial  trade  surplus  under  these  MOUs. 

5.  What  is  your  estimate  of  when  multilateral  discussions  on  a 
basic  agreement  covering  telecommunications  services  can  be 
concluded?  What  countries  do  you  expect  to  participate  in  these 
talks? 

Answer 

Initial  discussions  launching  basic  telecom  negotiations  in  the 
GATS  are  scheduled  to  be  held  in  Geneva  on  July  16.  Those  talks 
are  expected  to  continue  for  a  finite  period  beyond  the  expected 
conclusion  of  the  Uruguay  Round,  possibly  for  another  one  to  two 
years  at  a  maximum. 

While  participation  in  these  negotiations  is  open  to  all 
GATS  members,  the  following  twelve  countries  with  key 
telecommunications  markets  have  been  specifically  invited  to 
join  in  the  negotiations: 

-  The  EC 

-  Canada 

-  Japan 

-  Switzerland 

-  Sweden 

-  Finland 

-  Norway 

-  Australia 

-  Singapore 

-  Hong  Kong 

-  Korea 

-  Mexico 

6.  Clearly,  the  FCC  is  operating  in  an  area  that  impacts 
telecommunications  trade  policy. 

Does  section  301  (c) (2) (A)  of  the  Trade  Act  of  1974  give  the 
U.S.  Trade  Representative  authority  to  deny  or  restrict  the 
issuance  of  licenses  which  foreign  telecommunications  firms 
may  seek  from  the  FCC  in  order  to  operate  in  the  U.S. 
market? 

Answer 

Section  301  (c) (2) (A)  sets  out  the  conditions  under  which  the 
USTR  may,  "notwithstanding  any  other  provision  of  law  governing 
any  service  sector  access  authorization  ...   (i)  restrict,  in  the 
manner  and  to  the  extent  the  Trade  Representative  determines 
appropriate,  the  terms  and  conditions  of  any  such  authorization, 
or  (ii)  deny  the  issuance  of  any  such  authorization."  The  statute 
permits  such  action  as  a  retaliatory  option  in  section  301  cases, 
subject  to  consultation  with  the  involved  federal  or  state 
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regulatory  bodies.  This  statute  applies  to  certain  services 
authorizations  of  the  Federal  Communications  Commission. 

Assume  that  the  statutory  requirements  for  using  this 
authority  were  met.   How  might  you  use  section  301(c)(2)(A) 
of  the  Trade  Act  of  1974  as  a  sanction  against  the  EC 
countries  that  discriminate  against  U.S.  telecommunication 
suppliers  in  government  procurement? 

European  Community  discrimination  against  U.S.  suppliers  of 
telecommunications  equipment  is  being  addressed  under  Title  VII 
of  the  trade  laws,  which  refer  specifically  to  discrimination  in 
government  procurement  and  set  forth  specific  sanctions  in  the 
event  the  identified  discrimination  is  not  met.   The  provisions 
of  Section  301(c)(2)(A)  apply  only  to  cases  brought  under  Section 
301  and  therefore  are  not  available  in  this  case. 

Should  formal  procedures  be  established  to  ensure  that  USTR 
has  input  into  decisions  which  the  FCC  might  be  called  on 
involving  foreign  telecommunications  companies,  given  that 
those  decisions  may  have  trade  consequences? 

The  United  States  Trade  Representative  and  the  FCC  already   ; 
coordinate  closely  on  telecommunications  matters  with  trade  i 
policy  implications.  As  trade  negotiations  come  to  encompass  more 
telecommunications  services  issues,  this  coordination  will  of 
course  become  more  important  and  frequent.   At  a  formal  level, 
the  USTR  (and  the  other  Executive  Branch  agencies)  already  have 
the  option  to  comment  officially  on  FCC  public  proceedings  and 
have  used  it  on  appropriate  occasions.   Moreover,  FCC  staff 
members  serve  actively  as  members  of  our  telecommunications  trade 
delegations  and  in  our  planning  for  negotiations.  In  addition,  we 
also  have  numerous  informal  contacts  with  the  FCC  at  all  levels 
of  our  organizations  on  a  range  of  technical,  legal,  and  policy 
issues.   In  short,  we  have  found  the  FCC  to  be  very  interested  in 
our  views  of  the  trade  implications  of  regulatory  actions  and  an 
invaluable  resource  in  our  trade  negotiations. 

—   During  the  period  of  negotiations  on  a  basic 

telecommunications  agreement,  what  actions  will  USTR  take  to 
ensure  that  the  FCC  is  not  undercutting  U.S.  trade 
negotiating  objectives  in  its  licensing  decisions  with 
respect  to  foreign  telecommunications  companies? 

For  the  reasons  mentioned  above,  I  am  confident  that  our 
relationship  with  the  FCC  will  ensure  consistency  between  the 
FCC's  licensing  decisions  and  our  telecommunications  trade 
objectives.  Concerning  the  trade  negotiation  in  the  GATT  on  basic 
telecommunications  services  getting  underway  this  month,  the  FCC 
is  a  member  of  the  U.S.  telecommunications  services  delegation  to 
the  GATS  and  is  actively  involved  in  the  preparations  for  those 
talks.   With  all  of  us  working  together,  I  am  confident  that  we 
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can  strike  the  right  balance  between  advancing  the  successful 
liberalization  of  telecommunications  in  the  United  States  (an 
example  that  is  really  one  of  the  chief  incentives  for  others  to 
liberalize  their  systems)  with  taking  steps  to  ensure  that  our 
firms  receive  equivalent  opportunities  in  other  countries' 
markets . 


7.  Please  describe  the  comparative  size  and  value  of  the  sectors 
that  the  United  States  and  the  EC  have  agreed  to  open  up  pursuant 
to  the  recent  agreement  on  heavy  electrical  equipment? 

Answer : 

The  European  Community  eliminated  discrimination  on 
purchases  of  electrical  utilities  making  purchases  worth  an 
estimated  $20  billion  per  year. 

The  U.S.  eliminated  Buy  America  preferences  from  federally- 
owned  utilities  making  goods  purchases  worth  an  estimated  $2 
billion  per  year.   Additionally,  the  U.S.  eliminated  Buy 
America  preferences  from  certain  agencies  not  covered  by  the 
Government  Procurement  Code  (the  Departments  of  Energy  and 
Transportation,  the  Army  Corps  of  Engineers,  and  the  Bureau 
of  Reclamation)  making  goods  purchases  worth  an  estimates  $6 
billion  per  year. 

The  agreement  extends  to  tens  of  billions  of  dollars  of 
annual  purchases  in  other  areas  in  both  the  U.S.  and  the  EC, 
such  as  services  and  construction  procurement.   These  other 
areas,  however,  were  not  subject  to  price  preferences  or 
mandated  discriminatory  measures. 

8 .  What  is  the  current  status  of  the  Procurement  Code 
negotiations?  How  will  this  new  bilateral  agreement  with  the  EC 
effect  the  scope  and  coverage  of  the  Code? 

Answer ;   After  a  period  of  relative  inactivity  in  the  first  six 
months  of  1993,  the  Code  negotiations  are  back  on  track,  largely 
due  to  the  bilateral  agreement  with  the  EC.   Negotiators  met  in 
Geneva  during  the  week  of  June  14  and  are  meeting  again  during 
the  week  of  July  19.   Although  a  number  of  issues  remain 
unresolved,  including  scope  and  coverage,  we  are  optimistic  that 
we  will  conclude  an  agreement  that  addresses  all  U.S.  priorities 
within  the  timetable  set  forth  in  fast  track  legislation.   The 
U.S. /EC  agreement  is  seen  as  a  "downpayment"  towards  a  final  Code 
agreement  since  it  extends  coverage  to  services  and  construction 
for  central  government  entities,  and  most  importantly,  to 
equipment  and  construction  procurements  by  EC  power  generation 
utilities.   But  the  coverage  of  this  bilateral  agreement  must  be 
further  extended  to  other  key  sectors,  like  telecommunications, 
before  we  can  agree  to  conclude  a  final  Code  agreement. 
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9.  What  state  governments  thus  far  have  agreed  to  be  included  in 
the  Code? 

Answer:   We  are  still  working  to  secure  commitments  from  all 
states  and  are  not  prepared  at  this  time  to  make  any  offer  on 
state  procurements  in  the  Code  negotiations.   As  we  receive  final 
commitments  and  begin  to  formulate  on  offer  in  this  area,  we  will 
ensure  that  it  is  tailored  in  such  a  way  so  as  not  to  compromise 
the  essential  interests  of  any  one  sector  in  the  United  States. 

10.  The  Code  negotiations  are  politically,  but  not  legally 
linked  with  the  Code. 

What  is  the  fate  of  the  Procurement  Code  Agreement  if  there 
is  no  resolution  in  the  GATT  talks  this  year? 

Answer :   While  negotiating  authority  for  the  Code  is  separate 
from  that  of  the  Uruguay  Round,  we  are  proceeding  on  the  same 
timetable  in  both  negotiations  and  are  optimistic  that  both  will 
be  concluded  within  this  timetable.   It  would  be  premature  to 
speculate  on  negotiating  scenarios  were  one  set  of  negotiations 
to  become  bogged  down,  but  it  is  likely  that  we  would  continue  to 
seek  an  expansion  of  Code  coverage  under  any  foreseeable 
scenario. 

11.  Japan  was  identified  under  Title  VII  for  discrimination  in 
procurement  of  construction,  engineering  and  architectural 
services.   On  June  10,  you  stated  in  testimony  that  you  were 
scheduled  to  meet  with  representatives  of  the  Japanese  Government 
the  following  week  to  begin  bilateral  consultations  to  address 
the  dispute. 

Are  the  consultations  going  forward  as  scheduled? 

What  has  been  the  effect  of  the  recent  collapse  of  the 
Japanese  Government  on  the  Title  VII  dispute  resolution 
process? 


Answer : 

On  June  14-15,  we  held  the  first  formal  talks  with  the  Japanese 
Government  since  we  identified  Japan  under  Title  VII  in  April. 
Prior  to  this  meeting,  we  submitted  a  new  U.S.  proposal  on 
revisions  to  the  1991  Major  Projects  Arrangement.   This  new 
proposal  incorporates  solutions  to  the  issues  we  raised  in  the 
Title  VII  report  with  regard  to  the  Japanese  public  works 
construction  market. 

We  expect  to  begin  intensive  consultations  with  Japan  based  on 
this  new  proposal  after  Japan  forms  its  new  government. 
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We  cannot  ignore  the  significance  of  the  political  turmoil  in 
Japan  for  construction  talks  given  the  close  ties  between  the 
Japanese  construction  industry  and  the  ruling  party.   However, 
the  continuity  that  will  be  provided  by  the  strong  Japanese 
bureaucracy  gives  us  confidence  that  we  can  continue  our 
negotiations  with  the  Japanese  Government. 

12.   Japan's  discriminatory  policies  and  practices  in  the 
procurement  of  supercomputers  are  acknowledged  in  the  Title  VII 
Report.   However,  this  critical  sector  is  only  cited  as  a  "market 
of  concern." 

Why  wasn't  Japan  named  in  the  1993  report  for  its 
discriminatory  procurement  practices  in  supercomputers? 
Please  describe  the  specific  criteria  Japan  failed  to  meet. 

Answer:   As  I  noted  in  my  testimony  and  in  our  report  to 
Congress,  we  remain  gravely  concerned  that  the  Government  of 
Japan  may  not  be  adhering  to  the  terms  of  the  1990  Supercomputer 
Agreement.  Because  the  case  addresses  potential  violation  of  an 
existing  trade  agreement,  one  which  arose  from  a  Section  301 
proceeding,  we  will  undertake  a  special  review,  pursuant  to  the 
provisions  of  Section  306,  of  Japanese  Government  behavior  under 
the  Supercomputer  Agreement  thus  far  and  will  scrutinize  closely 
expected  procurement.   Section  306  is  designed  especially  for 
this  type  of  case  —  potential  violation  on  an  existing 
agreement.   If  we  find  that  Japan  is  not  in  compliance  with  the 
Supercomputer  Agreement,  we  will  take  action  against  Japan  under 
Section  301  of  the  Trade  Act  of  1974. 


13.  You  testified  that  USTR  will  undertake  a  special  review  of 
the  Japanese  Government  behavior  under  the  1990  Supercomputer 
Agreement  and  monitor  expected  procurement  to  determine  if  Japan 
is  in  compliance  with  the  Agreement. 

How  will  the  collapse  of  the  Japanese  Government  effect  the 
expected  procurement?  How  will  it  effect  the  USTR  review 
and  monitoring  process? 

Answer : 

We  do  not  anticipate  that  the  Japanese  elections  will  affect  the 
Supercomputer  review  and  monitoring  process.   We  have  been  able 
to  continue  to  do  business  with  the  Japanese  Government  in  a 
normal  way  despite  the  upcoming  elections,  as  evidenced  by  the 
agreement  on  the  US -Japan  Framework  for  a  New  Economic 
Partnership.  We  are  confident  that  the  new  Japanese  government 
will  follow  though  with  current  plans  and  agreements. 

14.  Although  concessions  in  American  airports  are  awarded 
through  a  public  bidding  process,  it  appears  that  concession 
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shops  in  Japanese  airports  have  not  been  made  available  to  non- 
Japanese  companies  on  a  public  and  competitive  basis. 

Was  this  issue  addressed  in  the  Title  VII  investigation?   If 
not,  why  not? 

Answer : 

This  issue  was  examined  in  the  Title  VII  investigation.   However, 
we  did  not  find  sufficient  basis  to  cite  Japan  under  Title  VII. 

15.   In  the  Title  VII  investigation,  information  is  gathered  from 
several  sources  including  the  National  Trade  Estimates  Reports, 
the  overseas  posts,  various  government  agencies,  and  the  private 
sector. 

What  were  the  sources  of  information  used  to  compile  the 
1993  Title  VII  report?  How  were  each  of  the  sources  considered 
in  the  investigation? 

How  conclusive  was  the  information  you  received  from  the 
overseas  posts?   from  the  government  agencies? 

What  is  your  understanding  of  the  obstacles  American 
companies  face  in  coming  forward  with  their  complaints? 
What  about  small  businesses? 

What  additional  steps  did  you  take  to  ensure  the  data  you 
collected  reflects  the  true  picture? 

What  other  resources  can  be  enlisted  to  improve  data 
collection? 

How  can  Congress  assist  you  in  improving  data  collection? 


Answer : 

We  used  a  variety  of  sources  to  compile  this  year's  report, 
including  our  embassies,  private  sector  comments  and  responses  to 
notices  published  in  the  Federal  Register  and  the  Commafc** 
Business  Daily,  information  from  the  Federal  Procurement  Data 
System,  as  well  as  knowledge  held  in  the  Executive  Branch. 

We  used  the  information  we  gathered  to  build  a  picture  of  each 
countries'  procurement  system.   Different  sources  contributed 
varying  amounts  and  qualities  of  information  by  country  and 
sector.   As  such,  information  received  was  evaluated  by  country 
and  sector  and  no  specific  weighing  was  used. 

This  year  our  search  for  information  was  broader  than  it  had  been 
in  previously  years.   We  advertised  in  the  CBD,  which  we  believe 
is  read  by  many  smaller  businesses.   We  consulted  our  Industry 
Sector  Advisory  Committees,  as  well  as  encouraged  companies  to 


142 


provide  any  information  they  could  —  whether  or  not  they 
followed  the  guidelines  we  established.   In  coming  years,  we 
intend  to  further  broaden  our  information  search  —  to  trade 
associations,  Chambers  of  Commerce,  and  other  such  organizations. 

I  hope  that  the  Committee,  when  approached  by  companies  with 
complaints  of  discrimination  in  foreign  government  procurement, 
will  ask  those  companies  to  share  those  complaints  with  USTR. 
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